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Defendants Duff & Phelps, LLC (“Duff & Phelps”), GreatBanc Trust Company 

(“GreatBanc”), Morgan Stanley & Co. LLC (“Morgan Stanley”), and Valuation Research 

Corporation (“VRC”) (collectively, “Financial Advisors”) respectfully submit this memorandum 

of law in support of their joint motion pursuant to Rule 12(b)(6) of the Federal Rules of Civil 

Procedure to dismiss with prejudice (and without leave to replead) Counts 16-22 and Count 31 of 

the Fifth Amended Complaint, dated August 1, 2013 (the “FAC”), filed by Marc S. Kirschner, as 

Litigation Trustee for the Tribune Litigation Trust (as successor to the Official Committee of 

Unsecured Creditors) (the “Trustee”) of Tribune Company (“Tribune”).1

INTRODUCTION

This action arises out of the December 2008 bankruptcy of Tribune. The Trustee asserts 

claims against various constituencies involved in the 2007 leveraged buyout (“LBO”) of Tribune 

that allegedly caused the bankruptcy. The FAC places blame for the “destruction of Tribune” on 

Tribune’s officers and directors (FAC ¶¶ 1, 3-4), accusing both of a litany of offenses in 

facilitating and approving the LBO. The alleged wrongdoing includes management’s preparation 

of “fraudulent” financial projections that distorted VRC’s solvency opinions and its decision to 

mislead VRC into believing that Morgan Stanley had said Tribune would be able to refinance its 

debt when Morgan Stanley had explicitly refused to do so. But the FAC goes further, and seeks 

to spread responsibility to numerous other parties involved in the LBO (no matter how 

tangentially), including the so-called “Advisor Defendants.” FAC ¶¶ 86-93.

1 The Financial Advisors expressly incorporate by reference Part VII of the Memorandum of 
Law in Support of Motion of Exhibit A Shareholder Defendants’ Executive Committee to 
Dismiss Count One of the Complaint explaining why the Trustee should be denied the 
opportunity to replead. 
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The Financial Advisors (a subset of the Advisor Defendants) have little, if anything, in 

common other than the overarching fact that each happened to provide financial advisory 

services to various entities in connection with the LBO and each is alleged to have “participated” 

in the alleged wrongdoing at issue: 

GreatBanc: GreatBanc was engaged by Tribune as trustee of its employee stock 

ownership plan (“ESOP”) in connection with the LBO. FAC ¶ 87. As trustee of the ESOP, it 

“negotiated the terms of the ESOP’s investment in the LBO, including the price to be paid by the 

ESOP for the shares of Tribune Common Stock to be purchased by the ESOP.” FAC ¶ 87. The 

Trustee alleges that GreatBanc is liable because it aided and abetted the D&O Defendants’ 

breaches of their fiduciary duties (Count 19) and because it was unjustly enriched through the 

retention of payments for acting as the trustee of the ESOP (Count 31). As discussed below, the 

allegations on the face of the FAC dictate that both counts against GreatBanc should be 

dismissed with prejudice. 

Duff & Phelps: Duff & Phelps was engaged by GreatBanc to provide financial advisory 

services to GreatBanc in its role as ESOP Trustee. FAC ¶ 88. The Trustee claims that Duff & 

Phelps—from its position across the table from Tribune—somehow aided and abetted the D&O 

Defendants’ breaches of their fiduciary duties (Count 19) and that Duff & Phelps was unjustly 

enriched by having been paid for its work as a financial advisor to GreatBanc (Count 31). For the 

reasons stated below and in Duff & Phelps’ separate memorandum (Motion 9), these claims are 

not well-pleaded and, in any event, fail as a matter of law. Counts 19 and 31 against Duff and 

Phelps should be dismissed with prejudice. 

VRC: VRC was engaged by the Board of Directors of Tribune pursuant to an 

engagement letter dated April 11, 2007 (“VRC Engagement Letter,” a copy of which is attached 
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as Exhibit A to the accompanying Declaration of Richard W. Reinthaler dated May 23, 2014) to 

provide opinions regarding the solvency of Tribune following each step of the proposed LBO. 

VRC’s first solvency opinion was due upon the conclusion of the Step One Transactions (as 

defined in the VRC Engagement Letter), which occurred in May 2007. The second solvency 

opinion was due upon the conclusion of the Step Two Transactions, which occurred in December 

2007. Despite explicit contractual limitations on liability contained in the VRC Engagement 

Letter2 and despite the fact that VRC’s solvency opinions followed to a “t” the instructions and 

definitions VRC was required to follow under the VRC Engagement Letter, the Trustee is suing 

VRC on several tort theories (aiding and abetting breach of fiduciary duty (Count 16), 

professional malpractice (Count 17) and unjust enrichment (Count 31)). As discussed below, 

none of the FAC’s conclusory averments is supported by particularized factual allegations that, if 

true, would plausibly support the contention that, in performing its contractual obligations, VRC 

acted in bad faith, engaged in willful misconduct, or performed its services in a grossly negligent 

fashion. The Trustee also seeks to recover VRC’s advisor fees (the “VRC Transfers”) as an 

intentional or constructive fraudulent transfer (Count 18). The Trustee fails to adequately allege 

Tribune’s intent to defraud its creditors by paying these fees and cannot adequately plead 

constructive fraud because he admits the fees were paid pursuant to a contract with Tribune. 

Morgan Stanley: Morgan Stanley was engaged to act as a financial advisor to the 

Special Committee of the Tribune Board in connection with the LBO. See FAC ¶ 90. On 

2 The VRC Engagement Agreement also included an Indemnity Agreement entered into between 
VRC and Tribune in which Tribune expressly agreed to “to indemnify and hold harmless [VRC] 
from and against any losses, claims, damages, liabilities or expense to which [VRC] may become 
subject . . . related to, arising out of or in connection with VRC’s engagement . . . except to the 
extent that any such loss, claim, damage, liability or expense is found . . . to have resulted 
primarily from [VRC’s] bad faith, willful misconduct or gross negligence.”   
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October 17, 2006, Morgan Stanley and Tribune executed an engagement letter which governed 

the terms of Morgan Stanley’s retention (“Morgan Stanley Engagement Letter,” a copy of which 

is attached as Exhibit 1 to the accompanying Declaration of Jonathan D. Polkes dated May 23, 

2014).3 FAC ¶ 137. Specifically, Morgan Stanley was engaged to provide a fairness opinion with 

respect to the consideration to be received by Tribune’s shareholders in any transaction, which it 

delivered in connection with the LBO on April 1, 2007. See FAC ¶ 240(h); Morgan Stanley 

Engagement Letter, at 3. The Trustee is suing Morgan Stanley for (aiding and abetting breach of 

fiduciary duty (Count 21), professional malpractice (Count 20) and unjust enrichment (Count 

31), among other counts.4 Notably, however, there is no allegation that Morgan Stanley engaged 

in any wrongdoing under its Engagement Letter and the issuance of its fairness opinion. Instead, 

the crux of the Trustee’s claims against Morgan Stanley is that it failed to advise Tribune “that 

the LBO would or was highly likely to render Tribune insolvent.” FAC ¶ 552. However, the 

Trustee acknowledges that Morgan Stanley was never engaged by the Special Committee (or 

anyone else) to provide a solvency opinion. The Trustee also seeks to recover Morgan Stanley’s 

advisor fees (the “Morgan Stanley Advisor Fees”) (Count 20) as intentionally or constructively 

fraudulent, but fails to include sufficient allegations to support, or makes admissions that are 

inconsistent with, those types of claims. 

3 The Morgan Stanley Engagement Agreement also included an Indemnity Agreement entered 
into between Morgan Stanley and Tribune (“Morgan Stanley Indemnity Agreement”) in which 
Tribune expressly agreed to “to indemnify and hold harmless [Morgan Stanley] and [its] 
affiliates . . . for all expenses . . . [except those] that result[] from the bad faith, willful 
misconduct, or gross negligence of [Morgan Stanley and its affiliates, directors, officers, 
employees, and agents].”  See Morgan Stanley Engagement Letter at 6.

4 Counts against Morgan Stanley that do not overlap with the claims against the other Financial 
Advisors are addressed in Morgan Stanley’s separate motion to dismiss with respect to those 
counts also filed today (Motion 11) (referred to herein as “MS Mot. 11”). 
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As set forth below, the claims against the Financial Advisors fail for a multitude of 

reasons: 

Aiding and Abetting. The claims against the Financial Advisors for aiding and abetting 

breaches of fiduciary duty by Tribune’s officers and directors are barred under governing 

Delaware law by the doctrine of in pari delicto, which prevents a party from pursuing claims 

against third parties if the party itself has participated in wrongdoing that was a substantial cause 

of the alleged harm. Here, the Trustee, standing in the shoes of the debtor Tribune, alleges that 

Tribune’s own directors and officers are the primary wrongdoers in facilitating and approving 

the LBO which allegedly left Tribune insolvent. Thus, the Trustee’s aiding and abetting claims 

against the Financial Advisors for allegedly participating in Tribune’s wrongdoing are barred. 

Moreover, because the aiding and abetting claims are precluded by in pari delicto, the Trustee 

lacks standing to pursue the claim under the Second Circuit’s Wagoner Rule. 

Unjust Enrichment. The claims against the Financial Advisors for unjust enrichment also 

fail under the doctrine of in pari delicto and the Wagoner Rule. In addition, the unjust 

enrichment claims may not stand where the payment of the Financial Advisors’ fees are 

governed by contract—their respective engagement letters. 

Malpractice. Morgan Stanley is not considered a “professional” for purposes of a 

professional malpractice claim under New York law. Moreover, the Trustee’s claims are also 

barred under the in pari delicto doctrine and New York’s Wagoner rule, and, in the case of VRC, 

under the terms of its Engagement Letter, and pursuant to the economic loss doctrine.  The 

Trustee also fails to make the requisite showing that Morgan Stanley or VRC were the proximate 

or “but for” causes of Tribune’s losses, or that Morgan Stanley or VRC engaged in any conduct 
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not covered by Tribune’s agreement to indemnify and hold them harmless against all claims 

arising out of their engagements.  

Fraudulent Transfer. The Trustee’s claims against Morgan Stanley and VRC for 

intentional or constructive fraudulent transfers to recover their advisory fees should be 

dismissed. The Trustee cannot avoid the advisory fees as intentional fraudulent transfers because 

he does not plead with particularity that Tribune paid the fees with intent to defraud its creditors. 

Nor does the Trustee specifically connect any “badges of fraud” to the payment of these fees 

sufficient to demonstrate fraudulent intent. The Trustee also fails to state a constructive 

fraudulent transfer claim because the advisory fees, agreed to in pre-existing executed 

engagement letters, constituted reasonably equivalent value for the services rendered by Morgan 

Stanley and VRC and were paid in satisfaction of an antecedent obligation owed by Tribune to 

Morgan Stanley and VRC. 

LEGAL STANDARD 

 To survive a motion to dismiss under Fed. R. Civ. P. 12(b)(6), a complaint must contain 

sufficient factual matter which, if accepted as true, states a claim for relief that is plausible on its 

face. Fahs Constr. Group v. Gray, 725 F.3d 289, 290 (2d Cir. 2013), cert. denied, 134 S. Ct. 831 

(2013) (citing Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009)). To state a plausible claim for relief, a 

plaintiff must necessarily, as a threshold jurisdictional matter, have standing to assert that claim. 

Shearson Lehman Hutton, Inc. v. Wagoner, 944 F.2d 114, 117 (2d Cir. 1991) (“Wagoner”).
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ARGUMENT 

I. THE CLAIMS AGAINST GREATBANC, VRC, D&P, AND MORGAN STANLEY 
FOR AIDING AND ABETTING THE D&O DEFENDANTS’ BREACH OF 
FIDUCIARY DUTY (COUNTS 16, 19, AND 21) SHOULD BE DISMISSED. 

Counts 16, 19, and 21 for aiding and abetting the Tribune officers’ and directors’ 

breaches of fiduciary duty should be dismissed. First, under governing Delaware law, these 

claims are barred by the doctrine of in pari delicto. Second, the Trustee has no standing under 

Second Circuit law to assert such claims. 

Further, Morgan Stanley and VRC seek dismissal of Counts 16 and 21 because the FAC 

does not allege any “knowing participation” by Morgan Stanley or VRC in the alleged 

wrongdoing by Tribune’s directors and officers.

A. The Aiding and Abetting Claims Are Barred by the In Pari Delicto Doctrine. 

Under governing Delaware law, the aiding and abetting claims against the Financial 

Advisors are barred by the doctrine of in pari delicto, which precludes claims by a corporation 

(or a party standing in the corporation’s shoes, such as the Trustee) for wrongdoing in which the 

corporation itself participated.5 The doctrine bars a plaintiff from “recovering damages if his 

5 “[A] transferee court applies the substantive state law, including choice-of-law rules, of the 
jurisdiction in which the action was filed.”  Menowitz v. Brown, 991 F.2d 36, 40 (2d Cir. 1993); 
see also DeGeorge v. Am. Airlines, 338 Fed. Appx. 15, 16 (2d Cir. 2009). This action was 
originally filed in the U.S. Bankruptcy Court for the District of Delaware, then transferred to this 
Court pursuant to the multi-district litigation statute. See Dkt #1, Case No. 12-cv-2652 
(S.D.N.Y.). Accordingly, Delaware’s choice of law rules apply to the substantive questions of 
state law. Delaware’s internal affairs doctrine requires claims for aiding and abetting breach of 
fiduciary duty to be governed by Delaware law if the fiduciaries in question owed their duties to 
a Delaware corporation.  Shandler v. DLJ Merchant Banking, Inc., 2010 WL 2929654, at *26 
(Del. Ch. July 26, 2010). Tribune is a Delaware Corporation. See, e.g., In re Tribune Co.,
464 B.R. 126, 136 (Bankr. D. Del. 2011). Therefore, because the Trustee accuses the Financial 
Advisors of aiding and abetting breaches of fiduciary duty by Tribune insiders (FAC ¶¶ 515, 
535, 536, 552), the Trustee’s aiding and abetting breach of fiduciary duty claims against the 
Financial Advisors are governed by Delaware law.
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losses are substantially caused by activities the law forbade him to engage in,” and prevents 

courts from having to engage in “inefficient and socially unproductive accountings between 

wrongdoers.” AIG v. Smith, 976 A.2d 872, 877 (Del. Ch. 2009), summarily aff’d,  11 A.3d 228 

(Del. 2010). The in pari delicto defense is properly considered on a motion to dismiss where, as 

here, the defense is apparent on the face of the complaint. See, e.g., Zazzali v. Fleischer, P.C.,

482 B.R. 495, 512 n 16 (D. Del. 2012) (“The Trustee’s assertion that the Court cannot apply the 

doctrine of in pari delicto on a motion to dismiss is without merit.”). 

It is indisputable that the Trustee stands in the shoes of the debtor, Tribune, (Wagoner,

944 F.2d at 117-18), and that the alleged misconduct of Tribune’s officers and directors is 

imputed to Tribune, AIG, 976 A.2d at 883 n 25 (“Under basic agency principles, AIG is charged 

with knowledge of its agents”) (citing Teachers’ Ret. Sys. of La. v. Aidinoff, 900 A.2d 654, 671 

n.23 (Del. Ch. 2006) (“[I]t is the general rule that knowledge of an officer or director of a 

corporation will be imputed to the corporation.”)). The FAC is rife with allegations that 

Tribune—through its officers and directors—committed intentional fraud and breaches of 

fiduciary duties in considering, approving and consummating the LBO. For example, the Trustee 

alleges that Tribune’s directors and officers: 

were “enticed” by Zell to recommend the LBO and committed “intentional fraud” 
in order to facilitate the consummation of the LBO. FAC ¶ 163;  

knew that the Tribune’s financial projections needed to be updated before Step 
One closed, but waited until after it closed to do so in order to distort VRC’s 
solvency opinion. FAC ¶¶ 263-65, 269-73;

prepared certain “fraudulent” financial projections in order to “fraudulently 
bolster [Tribune’s] value so that VRC would be able to issue a Step Two solvency 
opinion and the LBO would close.” FAC ¶¶ 310, 312;  

decided “to mislead VRC into believing" that Morgan Stanley had” said Tribune 
would be able to refinance its debt when Morgan Stanley had explicitly refused to 
do so. FAC ¶ 315; and 
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breached their fiduciary duties in recommending and approving the LBO. FAC 
¶¶ 395(a), 406(a).

 It is clear from the face of the FAC that, with the aiding and abetting claims against the 

Financial Advisors for “facilitating” approval of the LBO, the Trustee seeks to recover for the 

identical harm caused by Tribune insiders’ wrongful conduct. FAC ¶¶ 515, 535, 536, 552. For 

example, GreatBanc, D&P, and VRC are alleged to have aided and abetted Tribune’s misconduct 

by “participating in meetings of the Tribune Board that were designed to push the LBO 

forward.” FAC ¶¶ 535(a), 536(a), 515(d). And the Trustee alleges that GreatBanc, D&P and 

Morgan Stanley each failed to stop consummation of the LBO that Tribune knew would render 

Tribune insolvent: According to the Trustee, GreatBanc voted the ESOP’s shares to approve the 

LBO and failed to halt the transaction (FAC ¶ 535(b-d)); D&P rendered its viability opinion and 

ESOP analysis with the intent that GreatBanc would rely on it to approve the LBO (FAC 

¶ 536(b-e)); and Morgan Stanley allegedly failed to inform the Board or Special Committee that 

it was “highly likely” that the LBO would render Tribune insolvent (FAC ¶ 552(c)). The Trustee 

also alleges VRC colluded with certain Officer Defendants to manipulate its solvency opinion 

based on Tribune managements’ “patently unreasonable” financial projections. FAC ¶ 515. 

 It is also clear from the face of the FAC that the Trustee cannot invoke the adverse 

interest exception, which applies only in the “unusual context” where the culpable insiders have 

engaged in a “total abandonment of the corporate interest.” See AIG, 976 A.2d at 891 & nn.51-53 

(citing cases). As explained in the Citigroup/Merrill Motion to Dismiss (Motion 10), the Trustee 

concedes the LBO had a corporate purpose (i.e., to obtain approximately $1 billion in tax 

benefits as an S corporation owned by an ESOP). Accordingly, it makes no difference that 

Tribune’s officers, directors, and shareholders are alleged to have “also had personal motives for 
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their actions.” Id. at 892 (rejecting “such a ‘personal interest’ exception,” which, “if accepted, 

would gut the in pari delicto doctrine as applied to corporate plaintiffs”). 

 In sum, the Trustee seeks to hold the Financial Advisors liable for participating in an 

illegal scheme for which Tribune bears primary responsibility. AIG, 976 A.2d at 883-84 (in pari 

delicto “simply requires the court to determine that each party acted with scienter in the sense 

that it was a knowing and substantial participant in the wrongful scheme”). The Trustee’s aiding 

and abetting claims are thus barred by in pari delicto and Counts 16, 19, and 21 must be 

dismissed. In re Granite Partners, L.P., 194 B.R. 318, 328 (Bankr. S.D.N.Y. 1996) (“If in pari 

delicto applies, the trustee cannot sue the third parties for injuries that the corporation suffered in 

connection with the fraudulent scheme.”).  

B. The Trustee Lacks Standing to Pursue the Aiding and Abetting Claims. 

A litigation trustee lacks standing to pursue claims barred by in pari delicto such as the 

Trustee’s aiding and abetting claims. Wagoner, 944 F.2d at 117-18; Picard v. JPMorgan Chase 

& Co. (In re Madoff), 721 F.3d 54, 63-64 (2d Cir. 2013).6 “Because standing is jurisdictional 

under Article III of the United States Constitution, . . . it is a threshold issue in all cases since 

putative plaintiffs lacking standing are not entitled to have their claims litigated in federal court.” 

Wagoner, 944 F.2d at 117. 

Here, the Trustee stands in the shoes of the debtor, i.e., Tribune (FAC ¶ 26), and thus has 

standing only to pursue causes of action on behalf of Tribune’s estate that Tribune would have 

been able to pursue outside bankruptcy. Wagoner, 944 F.2d at 117-18. These limitations on the 

Trustee’s rights follow from a long-standing principle of bankruptcy law: a party’s property 

6 Federal courts must apply their own circuit’s interpretation of federal law to cases transferred 
under the MDL statute. Menowitz, 991 F.2d at 40.
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interests, which are defined by state law, are treated the same way when that party is a debtor in 

bankruptcy as when that party is not in bankruptcy, unless “some federal interest requires a 

different result.” Butner v. United States, 440 U.S. 48, 55 (1979); see Peterson v. McGladrey & 

Pullen, LLP, 676 F.3d 594, 598-99 (7th Cir. 2012) (Easterbrook, C.J.) (applying Butner in

“agree[ing] with the conclusion of every other court of appeals that has addressed this subject 

and hold[ing] that a person sued by a trustee in bankruptcy may assert the defense of in pari 

delicto, if the jurisdiction whose law creates the claim permits such a defense outside of 

bankruptcy”).

Because the Trustee’s claims are barred by in pari delicto under Delaware law as 

discussed above, the Trustee lacks standing to pursue Counts 16, 19, and 21 under Second 

Circuit law. Official Comm. v. Investcorp S.A., 80 F. Supp. 2d 129, 136-37 (S.D.N.Y. 1999); In

re Granite Partners, L.P., 194 B.R. 318, 328 (Bankr. S.D.N.Y. 1996) (“State law determines if 

[in pari delicto] applies” to claims “that insiders and third parties acted in concert to defraud 

investors . . . If in pari delicto applies, the trustee cannot sue the third parties for injuries that the 

corporation suffered in connection with the fraudulent scheme.”); see In re Arbco Capital Mgmt., 

LLP, 498 B.R. 32, 45 (Bankr. S.D.N.Y. 2013) (dismissing aiding and abetting claim against 

clearing agent that facilitated a Ponzi scheme perpetrated by the debtor’s executive because 

trustee lacked standing under federal law to bring a claim barred by in pari delicto). 

C. The Trustee Fails to Plead that Either Morgan Stanley or VRC Knowingly 
Participated in Breaches of Fiduciary Duty by Tribune Insiders. 

Separately, the FAC does not allege any “knowing participation” by Morgan Stanley or 

VRC in the alleged wrongdoing of Tribune’s directors and officers.7 In order to state a claim for 

7 It also fails to allege this element against Duff & Phelps, as set forth in Duff & Phelps’ separate 
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aiding and abetting, the Trustee must allege facts showing that Morgan Stanley and VRC 

knowingly participated in the breach of fiduciary duty. See Malpiede v. Townson, 780 A.2d 

1075, 1096 (Del. 2001) (dismissing claims for aiding and abetting for failure to plead the 

element of “knowing participation in [the] breach by the defendants”); see also In re Del Monte 

Foods Co. S’holders Litig., 25 A.3d 813, 836 (Del. Ch. 2011) (in alleging aiding and abetting, 

“the critical element is knowing participation”). “Mere conclusory statements devoid of factual 

details to support an allegation of knowing participation will fall short of the pleading 

requirement needed to survive a Rule 12(b)(6) motion to dismiss.” Jackson Nat. Life Ins. Co. v. 

Kennedy, 741 A.2d 377, 392 (Del. Ch. 1999).

With respect to Morgan Stanley, the FAC does not plead any facts demonstrating that 

Morgan Stanley knowingly participated in Tribune’s breaches of fiduciary duty—quite the 

opposite: it demonstrates that Tribune engaged in dishonesty and deceit to consummate the LBO 

without Morgan Stanley’s knowledge or involvement. The core theory underpinning the 

Trustee’s aiding and abetting claim is that Morgan Stanley failed to advise Tribune that the LBO 

would render Tribune insolvent. FAC ¶ 552. At most Morgan Stanley is alleged to have 

performed internal analyses which under certain circumstances indicated Tribune could have 

negative equity after the second step of the LBO. FAC ¶ 332.  But the FAC concedes that 

Morgan Stanley was not engaged to, and did not undertake or present, a comprehensive 

evaluation of Tribune’s solvency. See FAC ¶¶ 315-17. And Morgan Stanley is not alleged to 

have been in a position to, or have a duty to, question the ultimate conclusions of VRC—the 

financial advisor that did provide a solvency opinion. FAC ¶¶ 315-17. To the contrary, Tribune’s 

memorandum (Motion 9).
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officers and directors are alleged to have known (or been reckless in not knowing) that the LBO 

would cause Tribune to be insolvent.

Moreover, while the Trustee alleges that Morgan Stanley allowed Tribune management 

to falsely represent that Morgan Stanley believed Tribune could refinance its debt in order to 

procure a solvency opinion from VRC, the FAC alleges that Tribune management knowingly 

made the misrepresentation—not Morgan Stanley. FAC ¶¶ 19, 315. The FAC concedes that 

“Morgan Stanley had never represented that it agreed with management’s refinancing 

assumptions” and a representative of Morgan Stanley explicitly told Tribune’s management “that 

Morgan Stanley was unable to make a representation as to Tribune’s ability to refinance its 

debt.” FAC ¶ 316 (emphasis in original). Having failed to establish knowing participation, Count 

21 against Morgan Stanley must be dismissed.8

With respect to VRC, the FAC is similarly lacking in particularized allegations 

demonstrating VRC’s “knowing participation” in any alleged breach of fiduciary duty. All the 

FAC contains are generalized, and entirely conclusory, allegations of supposed “errors” made by 

VRC in performing the analyses it was contractually required and did in fact perform (in reliance 

on the accuracy and completeness of all financial information, forecasts and other material 

provided by Tribune) as an independent contractor. Indeed, the FAC fails to cite a single “fact” 

that would support the conclusion that VRC knowingly, affirmatively and substantially assisted 

the D&O Defendants in breaching their fiduciary duties. 

8 The Trustee’s allegation that Morgan Stanley was improperly motived in order to obtain a 
discretionary fee (which it did not) is of the type routinely rejected under Delaware law. See In re 
Smurfit-Stone Container Corp. S'holder Litig., 2011 WL 2028076, at *23 (Del. Ch. May 20, 
2011) (noting “[c]ontingent fees for financial advisors in a merger context are somewhat 
‘routine’” and “have been upheld by Delaware courts”). 
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II. THE UNJUST ENRICHMENT CLAIM AGAINST GREATBANC, VRC, D&P, 
AND MORGAN STANLEY (COUNT 31) SHOULD BE DISMISSED. 

First, Count 31 is barred by in pari delicto and the Trustee lacks standing to bring the 

claim under New York’s Wagoner Rule. See supra Parts I.A-B. 

Second, under governing New York law, unjust enrichment claims are barred if a valid 

contract covers the same subject matter. E.g., Loreley Fin. (Jersey) No. 3 Ltd. v. Wells Fargo 

Secs., LLC, 2013 WL 1294668, at *16 (S.D.N.Y. Mar. 28, 2013) (Sullivan, J.) (granting motion 

to dismiss because “where contract governs, unjust enrichment will not lie”) (citation omitted). 

Even if the law of Illinois (the situs of Tribune’s headquarters and the governing law of the VRC 

Engagement Letter) or Delaware (Tribune’s state of incorporation) governs the claims for unjust 

enrichment, the result is the same. See Perez v. Citicorp Mortg., Inc., 301 Ill. App. 3d 413, 425, 

703 N.E.2d 518, 526 (1st Dist. 1998); Kuroda v. SPJS Holdings, L.L.C., 971 A.2d 872, 891-92 

(Del. Ch. 2009). 

Thus, to the extent the Trustee is alleging that the Financial Advisors were unjustly 

enriched by the payment of their fees pursuant to their Engagement Letters (FAC ¶¶ 609-12), the 

claims are barred because the engagement letters govern (and the FAC has not alleged breach of 

contract or any allegations of non-indemnifiable wrongdoing relating to the services performed 

under the engagement letters). 

And to the extent the Trustee’s claim for unjust enrichment relates to damages claimed 

under the Trustee’s other Counts against the Financial Advisors, they should be dismissed as 

duplicative. See, e.g., Huang v. Sy, 2008 WL 553646, at *12 (N.Y. Sup. Ct. Feb. 28, 2008) 

(denying unjust enrichment claim as duplicative of claims for fraud and breach of fiduciary duty 

because “they arose from the same facts and did not allege distinct and different damages”).  
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Finally, with respect to VRC, the Trustee’s unjust enrichment claim fails for the 

additional reason that under the terms of the VRC Engagement Letter, Tribune was obligated to 

provide truthful and accurate information to VRC, which the Trustee asserts Tribune did not do 

by allegedly misrepresenting Morgan Stanley views regarding Tribune’s ability to refinance its 

debt in 2014 or 2015. Guardian Music Corp. v. James W. Guercio Enters., Inc., 459 F. Supp. 2d 

216, 223 (S.D.N.Y. 2006), aff’d, 271 F. App’x 119 (2d Cir. 2008) (“It is black-letter law that ‘[a] 

party to a contract who is already personally in default cannot, as a general principle . . . maintain 

a suit for its breach, even if the other party subsequently breaches the contract as well [because] a 

contracting party cannot benefit from its own breach.’ This rule is valid whether one seeks 

recovery at law or in equity.”) (quoting 23 Samuel Williston & Richard A. Lord, A Treatise on 

the Law of Contracts § 63.8 (4th ed. 2002)). 

For the foregoing reasons, Count 31 must be dismissed as to the Financial Advisors.  

III. THE PROFESSIONAL MALPRACTICE CLAIMS AGAINST MORGAN 
STANLEY AND VRC (COUNTS 17 AND 22) SHOULD BE DISMISSED. 

Counts 17 and 22 of the FAC fail to allege a cause of action for professional malpractice 

against Morgan Stanley and VRC for five reasons, each of which is fatal to the claims: 

(i) Morgan Stanley is not a “professional” as required for the purposes of this cause of action 

under governing New York law; (ii) the claims are barred by the doctrine of in pari delicto and 

the Trustee lacks standing to bring the claim; (iii) the FAC does not sufficiently plead that 

Morgan Stanley or VRC proximately caused Tribune injury; (iv) the claim against VRC is barred 

by Illinois’s economic loss doctrine; and (v) the FAC fails to plead a viable claim that survives 

Morgan Stanley’s or VRC’s Indemnity Agreements.  

First, under New York law governing the claim against Morgan Stanley, “[i]n order to 

maintain a claim for professional malpractice, the defendant must be a professional as a matter of 
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law.” Dimsey v. Bank of New York, 2006 WL 3740349, at *3 (N.Y. Sup. Ct. Aug. 24,2006). The 

New York Court of Appeals, in defining “professional,” cautioned that the term must be 

narrowly drawn, otherwise it would be “hard to draw meaningful distinctions and the groups 

covered . . . would quickly proliferate.” Chase Scientific Research v. NIA Grp., Inc., 96 N.Y.2d 

20, 23, 25-26, 29 (N.Y. 2001). Accordingly, any occupation falling within the term 

“professional” must share the qualities of “an architect, engineer, lawyer or accountant.” Id. at 

29. These four occupations are “generally associated with long-term educational requirements 

leading to an advanced degree, licensure evidencing qualifications met prior to engaging in the 

occupation, and control of the occupation by adherence to standards of conduct, ethics and 

malpractice liability.” E.g., Gray & Assoc., LLC v. Speltz & Weis LLC, 2009 WL 416138, at *10 

(N.Y. Sup. Ct. Feb. 2, 2009) (dismissing professional malpractice claims against turnaround and 

restructuring advisors because the advisors’ occupation did not include those characteristics). As 

numerous New York courts have held, financial advisors, like Morgan Stanley, are not 

“professionals” for purposes of professional malpractice because they do not meet these 

standards. Ironshore Ins. Ltd. v. W. Asset Mgmt. Co., 2012 WL 1981477, at *3 (S.D.N.Y. May 

30, 2012) (financial advisors are “outside the ‘professional’ category”); In re Magnesium Corp. 

of Am., 399 B.R. 722, 747-56 (Bankr. S.D.N.Y. 2009) (holding that law firm and accounting firm 

were “professionals” while investment banking firm that served as debtor’s pre-petition financial 

advisor was not); Dimsey, 831 N.Y.S.2d at 359 (investment bank acting as financial advisor was 

not a “professional”). Accordingly, Count 22 should be dismissed. 

Second, the Trustee’s claims against both Morgan Stanley and VRC for professional 

malpractice are barred under the doctrine of in pari delicto, and the Trustee lacks standing to 

bring the claims, for the reasons discussed above. See supra Parts I.A-B; Kirschner v. KPMG 

Case 1:11-md-02296-RJS   Document 5955   Filed 05/23/14   Page 21 of 35



17

US_ACTIVE:\44484946\12\64058.0108

LLP, 15 N.Y.3d 446, 464-77 (N.Y. 2010) (finding the doctrine of in pari delicto barred a 

derivative claim under New York against outside auditor for professional malpractice).9

Third, a “claim of professional malpractice ‘requires proof that there was a departure 

from accepted standards of practice and that the departure was a proximate cause of the injury.’” 

Talon Air Servs. LLC v. CMA Design Studio, P.C., 927 N.Y.S.2d 643, 645 (N.Y. App. Div. 1st 

Dep’t 2011). With respect to Morgan Stanley, the Trustee alleges no facts showing that Morgan 

Stanley proximately caused Tribune’s losses. Although the Trustee alleges that Morgan Stanley 

failed to inform the Special Committee or Board that the LBO might render Tribune insolvent 

(FAC ¶ 552), as noted above and as the FAC concedes, Morgan Stanley was not engaged to 

provide a solvency opinion and had no duty to do so. See FAC ¶¶ 89, 313, 315-17, 338. Nor does 

the FAC allege that Morgan Stanley’s alleged “malpractice” was the “but for” cause of Tribune’s 

losses. See Kaminsky v. Herrick, Feinstein LLP, 59 A.D.3d 1, 12 (N.Y. App. Div. 1st Dep’t 

2008) (affirming summary judgment for plaintiff on claim of legal malpractice because plaintiff 

could not establish that but for the attorney’s negligence, the outcome of the matter would have 

been substantially different). To the contrary, as the FAC alleges, Tribune’s officers already 

knew that the LBO would cause Tribune to be insolvent and Tribune’s Board was knowingly or 

recklessly complicit in Tribune’s management’s wrongdoing when it approved the LBO. See

FAC ¶¶ 326-29, 395.

The same is true with respect to VRC. All that the Trustee alleges, without any factual 

basis or citation to any published, authoritative set of generally accepted principles or standards 

9 Illinois law (to the extent applicable to VRC) is to the same effect.  See Peterson v. McGladrey 
& Pullen, LLP, 676 F.3d 594, 596, 598-99 (7th Cir. 2012) (recognizing that the in pari delicto
doctrine applies under Illinois law to claims of professional negligence brought by a bankruptcy 
trustee).
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for preparing solvency opinions (for there are none), is that Tribune’s Board inserted a definition 

of “fair value” in VRC’s engagement letter that “departed from the standard definition.” What 

the Trustee does not, and cannot, allege is that VRC “departed” from its contractual obligations 

(or hid from lenders the definition of “fair value” it was applying). Lenders were thus fully aware 

of: (i) the “fair value” definition VRC applied in performing its solvency analyses; (ii) the fact 

that the Step One solvency opinion did not include the Step Two debt; and (iii) the fact that the 

Step Two solvency opinion assumed the debt could be refinanced in 2014 or 2015). The lenders 

(as well as the Board—the only party with whom VRC was in contractual privity—were thus 

fully aware of the standard VRC employed (and was contractually required to employ) in 

rendering its opinions, and have no basis, after-the-fact, to complain that VRC should have 

employed a different standard. 

Fourth, under Illinois law, the Trustee’s claim of professional malpractice against VRC is 

simply unavailable where, as here, a plaintiff seeks recovery of purely economic losses arising 

out of the performance of contractual obligations. Anderson Elec., Inc. v. Ledbetter Erection 

Corp., 503 N.E.2d 246, 249-50 (Ill. 1994), (extending economic loss doctrine to tort claims 

arising out of the furnishing of services). 

Finally, the Trustee’s claims of professional malpractice (which is grounded in 

negligence) is facially deficient because under the Morgan Stanley and VRC Indemnity 

Agreements, Tribune must indemnify and hold harmless Morgan Stanley and VRC against all 

claims (whether contractual or in tort) other than those resulting in the entry of a final judgment 

imposing liability for torts resulting from bad faith, willful misconduct, or gross negligence. See

supra at 3 n.2, 4 n.3. Parties are bound by agreements to hold another harmless. See Balaklaw v. 

Am. Bd. of Anesthesiology, Inc., 562 N.Y.S.2d 360, 362-63 (N.Y. Sup. Ct. 1990) (dismissing 
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complaint and upholding plaintiff’s written agreement to hold defendant harmless in the event it 

declined to issue plaintiff an anesthesiology certification); see also Asian Vegetable Research 

and Dev. Ctr. v. Inst. of Int’l Educ., 944 F. Supp. 1169, 1175 (S.D.N.Y. 1996). 

The FAC’s repeated conclusory assertions that Morgan Stanley and VRC were “grossly 

negligent,” acted in “bad faith,” or engaged in “willful misconduct” are patently insufficient to 

state a viable claim. E.g., FAC ¶¶ 521, 553, 559. For the reasons stated above, the FAC pleads no 

cognizable wrongdoing by Morgan Stanley or VRC, let alone wrongdoing rising to the level of 

gross negligence, bad faith or willful misconduct, let alone particularized facts needed to state a 

claim that sounds in fraud or mistake under Rule 9(b).  

IV. THE ACTUAL AND CONSTRUCTIVE FRAUDULENT TRANSFER CLAIMS 
AGAINST VRC (COUNT 18) AND MORGAN STANLEY (COUNT 20) SHOULD 
BE DISMISSED.  

The FAC fails to contain allegations sufficient to support a claim that the Morgan Stanley 

Advisor Fees or the VRC Transfers (together, the “Advisor Fees”) were either intentional or 

constructive fraudulent transfers avoidable under section 548 of the Bankruptcy Code.

A. The FAC Fails to Adequately Allege Intentional Fraudulent Transfers. 

A trustee may avoid a transfer of an interest of the debtor in property made or incurred on 

or within 2 years before the date of the filing of the petition, if the debtor made such transfer with 

actual intent to hinder, delay, or defraud creditors. 11 U.S.C. § 548(a)(1)(A). Under Rule 9(b) of 

the Federal Rules of Civil Procedure, made applicable by Rule 7009 of the Federal Rules of 

Bankruptcy Procedure, an allegation of actual fraud must be pled with particularity. Although the 

Trustee contends that the goal of the LBO was to intentionally defraud Tribune’s creditors (FAC 

¶ 20), entirely absent from the FAC is the Trustee’s allegation that Tribune intended to defraud 

its creditors by paying the Advisor Fees. Indeed, not only does the Trustee fail to meet the Rule 
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9(b) burden, but the Trustee fails to plead any facts to support fraudulent intent as it relates to the 

Advisor Fees.

Courts have allowed plaintiffs to satisfy the pleading burden on the issue of “intent” by 

alleging facts that fall within well-recognized “badges of fraud.” Pereira v. Grecogas Ltd. (In re 

Saba Enters.), 421 B.R. 626, 643 (Bankr. S.D.N.Y. 2009). “Badges of fraud” include (1) the lack 

or inadequacy of consideration; (2) the family, friendship, or close associate relationship between 

the parties; (3) the retention of possession, benefit, or use of the property in question; (4) the 

financial condition of the party sought to be charged both before and after the transaction in 

question; (5) the existence or cumulative effect of a pattern or series of transactions or course of 

conduct after the incurring of debt, onset of financial difficulties, or pendency or threat of suits 

by creditors; and (6) the general chronology of the events and transactions under inquiry. 

Salomon v. Salomon (In re Kaiser), 722 F.2d 1574, 1582-83 (2d Cir. 1983). Although a plaintiff 

need not allege every “badge of fraud” in order to adequately plead intent, the allegation of only 

one or two “badges” may not be sufficient to survive a motion to dismiss. Silverman v. Actrade 

Capital, Inc. (In re Actrade Fin. Techs. Ltd.), 337 B.R. 791, 809 (Bankr. S.D.N.Y. 2005).

In the 192-page FAC with 654 separately numbered paragraphs the Trustee devotes only 

a single paragraph to allegations of “badges of fraud” as to the Advisor Fees10 and lumps those 

fees indiscriminately with the transfers to literally thousands of differently situated defendants. 

The Trustee does not—and cannot—sufficiently connect the “badges of fraud” listed in this 

single paragraph to the Advisor Fees so as to satisfy the pleading requirement for “intent.” This 

pleading defect is one that the Trustee cannot remedy. 

10 Paragraph 379 includes badges of fraud as to the Shareholder Payments.
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Paragraph 380 of the FAC contains the “badges of fraud” supposedly applicable to the 

Advisor Fees: 

a. The recipients of the Shareholder Transfers, the EGI-TRB Transfers, the EGI 
Reimbursements, the VRC Transfers, the Insider Payments, and the Morgan 
Stanley Advisor Fees (collectively, the “LBO Transfers”) included Tribune’s 
Controlling Shareholders, directors, officers, and other fiduciaries who 
effectuated the LBO; or, in the case of the VRC Transfers and Morgan Stanley 
Advisor Fees, fiduciaries of Tribune with a financial interest in the 
consummation of the LBO; 

b. The individuals and entities who controlled Tribune obtained and maintained 
control of Tribune’s transferred funds by receiving the LBO Transfers; 

c. Tribune received less than reasonably equivalent value in exchange for each of 
the LBO Transfers; 

d. The LBO Transfers left Tribune with fewer assets than liabilities and 
transferred all or substantially all of the value of Tribune to Tribune’s 
shareholders and/or the LBO Lenders, and away from the pre-LBO creditors of 
Tribune and its subsidiaries; 

e. The LBO Transfers were not undertaken in the regular course of Tribune’s 
business;

f. The LBO Transfers occurred at the same time as, or were made with the 
proceeds of, the LBO Loans; and 

g. Management engaged in deceptive conduct in connection with the LBO and the 
LBO Transfers by, among other things, concealing the February 2007 
Projections and October 2007 Projections from members of management who 
had knowledge of facts that rendered them unreasonable; concealing from 
VRC and from the Board that the February 2007 Projections and October 2007 
Projections were inaccurate, unjustified, based on unreasonable assumptions, 
and inconsistent with [Tribune’s] performance; and misrepresenting to VRC 
that Morgan Stanley had agreed with management’s unreasonable assumptions 
concerning the prospective ability of Tribune to refinance its debt. 

FAC ¶ 380. 

As an initial matter, paragraph 380 is deficient because it groups together multiple types 

of transfers to thousands of different defendants. Courts have held that to satisfy the pleading 

requirements of Rule 9(b), a complaint must inform each defendant of the nature of its alleged 

participation in the fraud. DiVittorio v. Equidyne Extractive Indus. Inc., 822 F.2d 1242, 1247 (2d 
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Cir. 1987) (“Where multiple defendants are asked to respond to allegations of fraud, the 

complaint should inform each defendant of the nature of his alleged participation in the fraud.”). 

Blanket references to acts or omissions by all defendants are not sufficient. Granite Partners, 

L.P. v. Bear, Stearns & Co. Inc., 17 F. Supp. 2d 275, 286 (S.D.N.Y. 1998) (“The pleading must 

give notice to each opposing party of its alleged misconduct. Thus, a claim may not rely upon 

blanket references to acts or omissions by all the defendants, for each defendant named is 

entitled to be apprised of the circumstances surrounding the fraudulent conduct with which he is 

individually charged.”).

If the Trustee cannot connect its “badges of fraud” allegations to the payment of these 

fees, this Count must be dismissed for failure to allege the most important element—fraudulent 

intent. DiVittorio v. Equidyne Extractive Indus. Inc., 822 F.2d at 1249 (dismissing claims against 

certain defendants where plaintiff failed to tie the alleged fraud “in any specific way” to the 

defendants); In re Verestar, Inc., 343 B.R. 444, 469 (Bankr. S.D.N.Y. 2006) (dismissing 

fraudulent transfer claims against a defendant where the complaint merely alleged that a 

fraudulent transfer was made with no additional allegations of fraudulent intent and where the 

defendant had a contractual interest in the funds transferred to it). 

For example, subparagraph 380(a) alleges that Morgan Stanley and VRC were 

“fiduciaries of Tribune with a financial interest in the consummation of the LBO.” Not only does 

the FAC fail to allege any specific facts supporting the existence of a fiduciary relationship, but 

paragraphs 137 and 201 admit that Morgan Stanley and VRC, respectively, were advisors to the 

Special Committee and the Tribune Board whose relationships were expressly defined by 

contract. See MS Mot. 11 at pp. 15-16; Morgan Stanley Engagement Letter, Ex. 1 at 3; VRC 

Engagement Letter at p. 7 (expressly disclaiming the existence of any “fiduciary relationship 
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between VRC and the [Tribune] Board of Directors and/or each prospective lender under the 

contemplated credit facilities”). Similarly, subparagraph 380(b), which refers to the individuals 

and entities who controlled Tribune, does not even mention Morgan Stanley or VRC or their 

respective fees. 

Subparagraph 380(c) is also defective. While it alleges that Tribune received less than 

reasonably equivalent value for each of the “LBO Transfers” (a broad term that includes the over 

$10 billion of cash payments to shareholders, as well as the contractual Advisor Fees), the 

allegation is contradicted by paragraph 340 as to Morgan Stanley, and paragraph 201 as to VRC, 

which admit that the Advisor Fees were paid pursuant to engagement letters with Tribune. As a 

matter of law, fulfilling obligations pursuant to a prepetition contract constitutes reasonably 

equivalent value. Goodman v. H.I.G. Capital, LLC (In re Gulf Fleet Holdings, Inc.), 491 B.R. 

747, 766 (Bankr. W.D. La. 2013); see infra § IV.D. 

Next, subparagraph 380(d) alleges that the Advisor Fees left Tribune with insufficient 

assets to pay its liabilities. This is patently absurd. The Trustee admits that the Morgan Stanley 

Advisor Fees (approximately $10 million) were paid by May 2007 (FAC ¶ 340), yet elsewhere 

alleges that Tribune did not become insolvent until June 2007, when Step One closed and 

roughly $5 billion was paid to shareholders. Accordingly, the payment of the Morgan Stanley 

Advisor Fees occurred weeks before any possible insolvency. Similarly, more than half of the far 

smaller fees paid to VRC were paid prior to the closing of Step One. See VRC Engagement 

Letter at pp. 7-8 (requiring payment of a nonrefundable retainer of $400,000 upon execution of 

the engagement letter in April 2007, another $600,000 upon the delivery of the Step One 

solvency opinion in May 2007, with the remainder of $500,000 plus certain additional expenses 

due upon the delivery of the Step Two solvency opinion in December 2007). 
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Subparagraph 380(f) suffers from exactly the same problem. It alleges that the LBO 

Transfers, which include the Advisor Fees, were paid at the same time as, or were paid with the 

proceeds of, the LBO Loans. But there were no LBO Loan proceeds until the Step One closing 

and the time difference of at least a month makes this “badge of fraud” allegation inapplicable to 

the Morgan Stanley Advisor Fees. With respect to VRC, more than half of its fees were paid 

prior to June 2007 and prior to receipt by Tribune of the LBO Loans. Finally, there is no 

allegation that the amount of the Advisor Fees (approximately $11.5 million) could possibly 

have a material effect on the solvency of a company that was capable of paying billions of 

dollars in connection with the LBO. Therefore, subparagraphs (d) and (f) simply do not hold up 

as “badges of fraud.”

Finally, subparagraph (g) alleges deceptive conduct on the part of management, but fails 

to connect that behavior in any way to the payment of the Advisor Fees. In fact, this “badge of 

fraud” allegation admits that misrepresentations were made to VRC, misstating Morgan 

Stanley’s position on the ability of Tribune to refinance its debt. 

Which “badges of fraud” remain as to the Morgan Stanley Advisor Fees? Only 

subparagraph (e)—that the Advisor Fees and the other LBO Transfers were not made in the 

ordinary course of Tribune’s business. The Trustee cannot possibly satisfy its pleading burden on 

the essential element of intent by a single allegation that the transferor engaged in a transaction 

outside the ordinary course of business. And as to the VRC Transfers? Only subparagraph (e) 

(described above) and subparagraph (f)—that a portion of the VRC Fees were paid at the same 

time as, or were made with the proceeds of, the LBO Loans. These two sole allegations alone do 
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not satisfy the Trustee’s burden.11 It is only by inappropriately lumping the Advisor Fees with 

the other LBO Transfers that the Trustee attempts—and fails—to satisfy its burden to plead 

intent as to Morgan Stanley and VRC. 

B. The FAC Fails to Adequately Allege (and Cannot Allege) that Payment of the
Advisor Fees Were Constructive Fraudulent Transfers. 

One of the essential elements of a constructive fraudulent transfer claim is that the 

transfer of property was for less than reasonably equivalent value. The FAC does not meet the 

requirements for pleading that Tribune received less than reasonably equivalent value in 

exchange for the Advisor Fees because the only allegations in the FAC on this element are 

completely conclusory and the FAC provides no supporting facts whatsoever. Moreover, the 

facts admitted by the Trustee—including that there were advisory agreements between Tribune 

and Morgan Stanley and Tribune and VRC that formed the basis of the payments at issue—

contradict any allegation of lack of reasonably equivalent value. 

C. The FAC Fails to Allege Facts Supporting the Allegation that Tribune 
Received Less Than Reasonably Equivalent Value in Exchange for the 
Advisor Fees. 

It is black letter law that a complaint must set forth more than a “formulaic recitation” of 

the statute. Official Comm. of Unsecured Creditors of Hydrogen, L.L.C. v. Blomen (In re 

Hydrogen, L.L.C.), 431 B.R. 337, 353 (Bankr. S.D.N.Y. 2010). Here, however, in seeking to 

avoid the Advisor Fees as constructive fraudulent transfers, the FAC lacks even a single factual 

11 Moreover, although the Trustee asserts that the Morgan Stanley Advisor Fees “were paid 
within two years of the Petition Date” (see, e.g., FAC ¶ 543), this is not entirely accurate. As 
detailed by the Examiner, a portion of such fees—$2.5 million—was paid in November 2006, 
which is outside the two-year look back period established by section 548(a)(1) of the 
Bankruptcy Code. See MS Mot. 11 at pp. 10-11; Report of Kenneth N. Klee, as Examiner, In re 
Tribune Co., 08-13141 (KJC), Docket Nos. 5130-5133, July 26, 2010 (“Examiner Report”) at
Vol. I, p. 53 n. 90. The remainder was paid in May 2007. 
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allegation regarding the value—or lack thereof—that Morgan Stanley and VRC provided to 

Tribune for its advisory services. Incredibly, despite a 654-paragraph complaint, the Trustee 

simply notes that the Morgan Stanley Advisor Fees were paid by May 2007 (see FAC ¶¶ 340, 

542) and then asserts the conclusory allegation that Tribune “received less than reasonably 

equivalent value for the Morgan Stanley Advisor Fees.” FAC ¶ 545. Similarly, the Trustee 

merely asserts—without alleging when the VRC fees were paid—that “Tribune received less 

than reasonably equivalent value for the VRC Transfers.” FAC ¶ 528. These statements are 

nothing more than a “formulaic recitation” of the required elements of this claim, which is 

insufficient to state a claim under Rule 12(b)(6). See Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) 

(“A pleading that offers ‘labels and conclusions’ or ‘a formulaic recitation of the elements of a 

cause of action will not do.’ Nor does a complaint suffice if it tenders ‘naked assertion[s]’ devoid 

of ‘further factual enhancement.’”(internal citations omitted)).12

The Hydrogen case is an exact application of this principle. In Hydrogen, the creditors’ 

committee was authorized to sue on behalf of the debtor and filed a complaint against the 

debtor’s current and former officers and directors to, among other things, recover bonus 

payments and other compensation as constructive fraudulent transfers. In re Hydrogen, L.L.C.,

12 Further, the FAC also does not adequately allege a date for each of the transfers that, 
collectively, make up the Advisor Fees. Importantly, notwithstanding the allegation that the 
Morgan Stanley Advisor Fees “were paid within two years of the Petition Date” (see FAC 
¶ 543), such fees were not all paid within such time period. As noted above, a portion of such 
fees—$2.5 million—was paid in November 2006, which is outside the two-year look back 
period established by section 548(a)(1) of the Bankruptcy Code. Thus, such portion of the 
Morgan Stanley Advisor Fees is immune from any constructive fraudulent transfer claim under 
section 548(a)(1)(B). Also significantly, the FAC does not allege (nor could it) that Morgan 
Stanley and VRC failed to perform the services they were contracted to perform, or that the fees 
charged were grossly disproportionate to the fees typically charged by financial advisors in other 
similar transactions.    
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431 B.R. 337 (Bankr. S.D.N.Y. 2010). The complaint in Hydrogen contained only conclusory 

allegations on the issue of reasonably equivalent value. Id. at 353. The court dismissed the 

constructive fraudulent transfer claims because the complaint contained “a complete absence of 

facts supporting the allegation that the Debtor received less then reasonably equivalent value in 

exchange for the payments made to Defendants.” Id.

The FAC here is similarly deficient. The only allegations concerning the Advisor Fees 

and reasonably equivalent value appear in paragraphs 528 (VRC) and 545 (Morgan Stanley): 

“Tribune received less than reasonably equivalent value for the VRC Transfers . . . ” and 

“Tribune received less than reasonably equivalent value for the Morgan Stanley Advisor Fees . . . 

.” FAC ¶¶ 528, 545. Other courts have dismissed these types of claims for the same reason and 

so should this Court. See, e.g., Feldman v. Chase Home Fin., (In re Image Masters, Inc.), 421 

B.R. 164, 179 (Bankr. E.D. Pa. 2009) (holding constructive fraudulent transfer claim must be 

dismissed if complaint merely states “bald legal conclusions such as ‘Image Masters received no 

value whatsoever in exchange for the [t]ransfers alleged in th[e] case—let alone reasonably 

equivalent value’”), vacated in part on other grounds, 489 B.R. 375 (E.D. Pa. 2013). 

D. Payments of the Advisor Fees Cannot Be Constructive Fraudulent Transfers 
Because They Were Paid to Satisfy Antecedent Debt. 

As the Trustee admits, Tribune paid the Advisor Fees to satisfy antecedent debts—the 

contractual obligations imposed on Tribune as a result of Morgan Stanley and VRC’s 

engagements. See FAC ¶¶ 137, 201 (“In or around October 2006, [Tribune] retained Morgan 

Stanley to act as the financial advisor to the Special Committee [and] [t]he Company agreed to, 

and did, pay Morgan Stanley more than $10 million in fees and expenses (the ‘Morgan Stanley 

Advisor Fees’) for serving in that role.”); (“On April 11, 2007, Tribune formally engaged VRC 

to provide the Tribune Board with solvency opinions at Step One and Step Two.”) The 
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Bankruptcy Code defines “value” as “property, or satisfaction or securing of a present or 

antecedent debt of the debtor . . . .” 11 U.S.C. § 548(d)(2)(A). Courts have uniformly held in the 

context of motions to dismiss that, as a matter of law, if the payment of such pre-existing debt is 

dollar-for-dollar, then “full value is given.” See 5 Collier on Bankruptcy ¶ 548.03[5] at 548–53 

(16th ed. rev. 2011); Southeast Waffles, LLC v. U.S. Dep’t of Treasury (In re Southeast Waffles, 

LLC), 702 F.3d 850, 857 (6th Cir. 2012) (“Typically, a dollar-for-dollar reduction in debt 

constitutes—as a matter of law—reasonably equivalent value . . . .”); Official Comm. of 

Unsecured Creditors v. BNP Paribas (In re Propex Inc.), 415 B.R. 321, 332–33 (Bankr. E.D. 

Tenn. 2009) (finding reasonably equivalent value as a matter of law where debtor received a 

dollar-for-dollar reduction in debt in exchange for its payment). 

For example, in Goodman v. H.I.G. Capital, LLC (In re Gulf Fleet Holdings, Inc.), 491 

B.R. 747 (Bankr. W.D. La. 2013), the trustee of the Gulf Fleet Liquidating Trust brought an 

action against the debtor’s controlling shareholder seeking to recover payments made pursuant to 

prepetition consulting agreements. The Liquidating Trustee alleged that the shareholder provided 

no value to Gulf Fleet and asserted that the agreements were a pretense used to funnel money 

from Gulf Fleet to other parts of the shareholder’s business. Id. at 759. In considering the 

shareholder’s motion to dismiss, the court remarked that “[t]he [t]rustee’s argument with respect 

to avoiding these payments as constructive fraudulent transfers runs into the immediate problem 

that the payments were made to satisfy an antecedent debt – the contractual obligations under 

th[e] [consulting agreements].” The court, relying on the Bankruptcy Code’s definition of value, 

ruled that, “by definition, Gulf Fleet received reasonably equivalent value from the satisfaction 

of its contractual obligations imposed by the agreements.” Id. at 766. 
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Here, there is no dispute that there existed two valid contracts (i.e., the Engagement 

Letters) between Morgan Stanley and Tribune and VRC and Tribune, and that the Advisor Fees 

were paid pursuant to these agreements. See FAC ¶¶ 89, 137, 200. Because these payments were 

made dollar-for-dollar to satisfy Tribune’s antecedent debt (i.e., its contractual obligations under 

the Engagement Letters—no more, no less), Tribune received reasonably equivalent value as a 

matter of law. Therefore, such payments may not be avoided as constructive fraudulent transfers 

and the Trustee’s constructive fraudulent transfer claims against Morgan Stanley and VRC 

should be dismissed. Moreover, the Trustee is precluded from repleading these causes of action 

because no additional facts could remedy this pleading insufficiency. See In re Trinsum Grp., 

Inc., 460 B.R. 379, 396-97 (Bankr. S.D.N.Y. 2011) (holding that the plaintiff was denied leave to 

replead because no additional facts could be alleged to overcome the “antecedent debt rule” and 

satisfy the less than reasonably equivalent value requirement found in section 548(a)(1)(B)). 

CONCLUSION 

The law of this Circuit and applicable state law, as well as sound public policy, counsel in 

favor of leaving the parties where they stand. Accordingly and for the foregoing reasons, each of 

the undersigned Financial Advisors respectfully requests that the Court dismiss Counts 16-22 

and Count 31 of the FAC with prejudice and without leave to replead. 
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INTRODUCTION

As Litigation Trustee for the Tribune Litigation Trust, Plaintiff Marc S. Kirschner, asserts 

two claims against Duff & Phelps LLC: (1) aiding and abetting alleged breaches of fiduciary du-

ty by the Tribune’s officers and directors (the “D&O Defendants”) (Count 19), and (2) unjust 

enrichment (Count 31).  These claims are baseless and should be dismissed. 

First, the Trustee has failed to make plausible and particularized allegations showing that 

Duff & Phelps knowingly participated in the D&O Defendants’ alleged breaches of fiduciary 

duty.  He alleges that the Tribune Board terminated Duff & Phelps for refusing to provide an 

opinion that the post-LBO Tribune would be solvent.  Beyond this, Duff & Phelps’ only role in 

the alleged “destruction of the Tribune Company” (Fifth Am. Compl. ¶1) was to provide a fair-

ness opinion and limited  “viability opinion” not to the Tribune, but rather to the party across the 

table—GreatBanc, the trustee of the ESOP.  Although the Trustee’s claims sound in fraud—and 

are, therefore, subject to Fed. R. Civ. P. 9(b)—the Complaint adds to these facts only the naked 

assertion that Duff & Phelps “knew, or [was] reckless or grossly negligent in not knowing” of 

alleged shortcomings in its estimates of Tribune’s value and prospects post-LBO.  Id. ¶¶ 191-92.  

This is not sufficient to plead that Duff & Phelps knowingly did anything wrong, or that it knew 

about and intended to assist the D&O Defendants with their alleged fraud—much less both. 

Second, the Trustee must show that Duff & Phelps provided substantial assistance to the 

D&O Defendants’ breaches.  But here, too, the Complaint falls short, conceding that Duff & 

Phelps refused to assist the D&O Defendants by providing a solvency opinion, and that Duff & 

Phelps explicitly warned GreatBanc about the limits of its viability opinion.  Indeed, in alleging 

that other defendants behaved badly, the Trustee himself relies on what Duff & Phelps did (in its 

viability opinion), refused to do (with a solvency opinion), and why. 
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Third, the Trustee’s aiding-and-abetting theory fails as a matter of law because Duff & 

Phelps was on the opposite side of an arm’s length transaction from the D&O Defendants.  From 

that position, it neither could nor did assist the D&O Defendants   Having been terminated by the 

Tribune Board and retained instead solely to advise GreatBanc in its role as ESOP Trustee—

across the table from the D&O Defendants—Duff & Phelps had no obligation to advise the Trib-

une or concern itself with any fiduciary duty issues that may or may not have been raised by the 

D&O Defendants’ alleged conduct. 

For these reasons, articulated more fully below, the Trustee’s claims against Duff & 

Phelps should be dismissed with prejudice.1

BACKGROUND

On February 13, 2007, Duff & Phelps was engaged by the Tribune Board to provide an 

opinion as to the solvency of Tribune after either a Special Distribution (in the form of a buy-

back, leveraged ESOP buyout transaction, or dividend) or spin-off of Tribune’s broadcasting 

unit.  Fifth Am. Compl. (“FAC”) ¶ 176.    

On February 26, Tribune engaged GreatBanc to serve as trustee of an ESOP for the LBO.  

Id. ¶ 177.  That agreement provided that GreatBanc would engage Duff & Phelps to serve as fi-

nancial advisor to the ESOP.  Id.  It was superseded by a March 8 engagement letter between 

Duff & Phelps and GreatBanc directly, which provided that, if a solvency opinion was required 

in connection with the LBO, Duff & Phelps would provide the opinion to GreatBanc and the 

Tribune Board would have the right to rely on it. Id. ¶ 178.

1 The claims against Duff & Phelps also should be dismissed for the reasons given in the Finan-
cial Advisors’ Motion to Dismiss (Motion No. 8), which Duff & Phelps incorporates by refer-
ence and joins in full.  Further, if the Court dismisses the breach-of-fiduciary-duty claims against 
the D&O Defendants, the aiding-and-abetting claims fail as a matter of law and should be dis-
missed as well.  E.g., Nebenzahl v. Miller, 1996 WL 494913, *7 (Del. Ch. Aug. 29, 1996). 
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To work on these separate matters, Duff & Phelps had two separate teams—a “solvency 

team” for the February 13 agreement with the Tribune Board and an “ESOP team” for the March 

8 agreement with GreatBanc.  Id. ¶ 179.  But Duff & Phelps never provided any opinion to Trib-

une. See id. ¶ 187.  Indeed, Duff & Phelps never rendered a solvency opinion at all.

Rather, the FAC alleges that, between March 19 and March 28, “Duff & Phelps conclud-

ed that it could not render a solvency opinion to the Tribune Board in connection with the LBO 

because the transaction would render Tribune insolvent” under governing legal standards.  See

id. ¶ 180-82.  Notwithstanding “approximately $1 billion in future income tax savings that Trib-

une hoped to realize by converting to a Subchapter S corporation,” Duff & Phelps recognized 

that “it could not consider [such] future (and uncertain) tax savings under any of the applicable 

legal or valuation standards that it was required to use.”  Id. ¶ 180-81.  At a March 19 meeting, 

Duff & Phelps so advised GreatBanc.  Id. ¶ 182.  And, it is alleged, by March 28, Duff & Phelps 

had completed its preliminary analysis and found that, without any tax savings, Tribune’s liabili-

ties would exceed its assets by $300 million.  Id. ¶ 185.  The next day, Duff & Phelps presented 

this information to GreatBanc.  Id. ¶ 186.  It also “advised the Tribune Board that it could not 

provide a solvency opinion in connection with the LBO”—at which point (i.e., “[o]n or around 

March 28”), “the Tribune Board terminated Duff & Phelps’ engagement.”  Id. ¶ 187.

On March 31, GreatBanc and Duff & Phelps agreed to a revised engagement in which 

Duff & Phelps would provide to GreatBanc a limited opinion as to “the financial viability of 

[Tribune], as a going concern, and on a going-forward basis,” which would consider the antici-

pated tax savings. Id. ¶ 188.  On April 1, Duff & Phelps issued to GreatBanc the limited viabil-

ity opinion and a fairness opinion.  Id. ¶ 189.  The viability opinion expressly disclaimed that it 

was a solvency opinion.  Id.  As the FAC concedes, Duff & Phelps further advised GreatBanc 
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that its opinions were “based upon the assumption that [Tribune] would be able to realize the an-

ticipated S corporation tax savings,” but that Duff & Phelps “had done nothing to evaluate or de-

termine the likelihood that Tribune would be able to realize any portion of the tax savings, and

that [Duff & Phelps] was making no assurances in that regard.” Id. ¶ 190 (emphasis added). 

ARGUMENT 

Duff & Phelps did not aid and abet any breach of fiduciary duty by the D&O Defend-

ants—and the Trustee has failed to plead otherwise.  Under Delaware law (which governs, as set 

forth in the Financial Advisors’ Motion) a plaintiff asserting such a claim must plead four ele-

ments: “(1) the existence of a fiduciary relationship, (2) a breach of the fiduciary’s duty, … (3) 

knowing participation in that breach by the defendants, and (4) damages proximately caused by 

the breach.”  Malpiede v. Townson, 780 A.2d 1075, 1096 (Del. 2001) (internal quotation omit-

ted).  Here, even if the other elements are well-pleaded, there are several shortcomings in the 

Trustee’s allegations of knowing participation, each of which requires dismissal. 

A. The Trustee fails to make plausible and particularized allegations that Duff 

& Phelps knowingly participated in any breach of fiduciary duty. 

The Trustee’s claims sound in fraud, and therefore must be pleaded with particularity un-

der Fed. R. Civ. P. 9(b).  Rule 9(b) “applies to all claims that sound in fraud, as determined by 

the wording and imputations of the complaint, regardless of the label used in the pleading.”  Ma-

rino v. Grupo Mundial Tenedora, S.A., 810 F. Supp. 2d 601, 606 (S.D.N.Y. 2011).  And “where 

the complaint incorporates by reference prior allegations of fraud into other claims traditionally 

not perceived to be grounded in fraud”—which is the case with the aiding-abetting claim against 

Duff & Phelps—“those claims must then be pleaded according to [Rule 9(b)].”  DeBlasio v. 

Merrill Lynch & Co., 2009 WL 2242605, *11 (S.D.N.Y. July 27, 2009) (citation omitted).   

The Trustee’s allegations against the D&O Defendants plainly “sound in fraud.”  See, 
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e.g., FAC ¶ 12 (“certain of Tribune’s officers prepared fraudulent ‘base case’ financial projec-

tions in February 2007” ), ¶ 13 (management “fraudulently increase[d] the Company’s projected 

growth rate for 2008 and beyond”), ¶ 20 (“The goal (and natural consequence of the LBO)” was 

“to hinder, delay, and defraud the Company’s existing creditors”), ¶ 163 (officers “committed 

intentional fraud in order to facilitate the LBO’s consummation”); id. at headings VII, X.B, XI, 

XVI.  This is far from exhaustive; the complaint is riddled with allegations of fraud.

And because the claim against Duff & Phelps “incorporates by reference [those] prior al-

legations of fraud,” that claim too is subject to Rule 9(b).  DeBlasio, 2009 WL 2242605, at *10-

11 (citing cases and holding that, in light of a “general theory of the case” rooted in fraud, “there 

is little question” that certain claims, including for aiding-and-abetting, were “subject to the re-

quirements of Rule 9(b)”).  As the Second Circuit recently ruled in no uncertain terms: “In as-

serting claims of fraud—including claims for aiding and abetting fraud or a breach of fiduciary 

duty that involves fraud—a complaint is required to plead the circumstances that allegedly con-

stitute fraud ‘with particularity.’”  Krys v. Pigott, 2014 WL 1394940, *9 (2d Cir. Apr. 11, 2014). 

Accordingly, “[t]he complaint must identify the statements plaintiff asserts were fraudu-

lent and why, in plaintiff’s view, they were fraudulent, specifying who made them, and where 

and when they were made.”  In re Scholastic Corp. Sec. Litig., 252 F.3d 63, 69-70 (2d Cir. 

2001).  Further, “[a] complaint may adequately identify the statements alleged to be misrepresen-

tations . . . yet still fail Rule 9(b) scrutiny if the complaint does not allege circumstances giving 

rise to a strong inference that defendant knew the statements to be false.”  Trugman-Nash v. New 

Zealand Dairy Bd., 942 F. Supp. 905, 923 (S.D.N.Y. 1996) (citation omitted).  Indeed, even 

where Rule 9(b) does not apply, allegations must be “more than an unadorned, the defendant-

unlawfully-harmed-me accusation.”  Pension Benefit Guar. Corp. v. Morgan Stanley Inv. Mgmt.,
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712 F.3d 705, 717 (2d Cir. 2013) (quoting Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009)).  “Nor 

does a complaint suffice if it tenders naked assertions devoid of further factual enhancement.”  

Id. (quoting Iqbal) (internal quotation and alteration marks omitted). 

Importantly, “[p]roof of scienter is the crux of a successful claim,” In re Jevic Holding 

Corp., 2011 WL 4345204, *13 (Bankr. D. Del. Sept. 15, 2011) (citation omitted)—and the scien-

ter required for aider-abettor liability is “actual knowledge.”  E.g., Capitaliza-T Sociedad v. Wa-

chovia Bank of Delaware Nat’l Ass’n, 2011 WL 864421, *5 (D. Del. Mar. 9, 2011).  Here, how-

ever, the Trustee fails to make plausible, much less particularized, allegations that Duff & Phelps 

knowingly participated in any breach of fiduciary duty by the D&O Defendants.2

The first problem is that the FAC alleges no basis for concluding that Duff & Phelps 

knew about the D&O Defendants’ alleged breaches.  Duff & Phelps could not have knowingly 

assisted a fraud of which it was unaware.  See id.  But the Trustee alleges only that Duff & 

Phelps knew of the D&O Defendants’ fiduciary duties, participated in the LBO, and knew it was 

essential to the LBO.  See FAC ¶¶ 175-96, 530-38.  There is no allegation that Duff & Phelps 

knew that the D&O Defendants were actually engaged in fraud, cf. Krys, 2014 WL 1394940, at 

*7—and so a claim that Duff & Phelps knowingly participated in that fraud must fail.   

A second, and equally dispositive problem is that the FAC fails to plead that any sup-

posed mistakes by Duff & Phelps were made knowingly.  Instead, the Trustee baldly asserts that 

Duff & Phelps knew the LBO would render the Tribune insolvent, and that it facilitated the LBO 

by issuing to GreatBanc flawed opinions (FAC ¶ 536) that: (1) took tax savings into account 

(¶190); (2) used a “high end” estimate of the Tribune’s post-LBO value when “the ‘low end’ es-

2 The Trustee alleges that, if Duff & Phelps did not have knowledge, it was “reckless or grossly 
negligent in not knowing.”  FAC ¶¶ 191-92.  This is insufficient.  Anwar v. Fairfield Greenwich 

Ltd., 728 F. Supp. 2d 372, 442 (S.D.N.Y. 2010) (“Reckless disregard will not suffice.”).  Indeed, 
the Trustee’s hedge just reinforces that knowing misconduct is not well-pleaded.  
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timate ... was substantially more realistic” (¶191); and (3) stated a “low end” estimate that was 

based on “inaccurate” assumptions (¶192).   

Even assuming they are true, these allegations fail to state a claim.  The Trustee alleges 

that Duff & Phelps told everyone who would listen that tax savings could not be taken into ac-

count under the law for “determinations of insolvency” and that Duff & Phelps explicitly warned 

GreatBanc that “it had done nothing to evaluate or determine the likelihood that Tribune would 

be able to realize any portion of the tax savings, and that it was making no assurances in that re-

gard.”  FAC ¶ 190.  As for the assertions that Duff & Phelps knew of the other supposed flaws in 

its analysis, they are completely unsupported and implausible.  For example, the Trustee identi-

fies no motivation by Duff & Phelps to lie.3

Further, the Trustee fails to answer the questions raised by Rule 9(b) to show that Duff & 

Phelps knowingly erred, including: (1) Who at Duff & Phelps knew that its low-end estimate of 

Tribune’s post-LBO value was more realistic than its high-end estimate?  (2) Who knew Trib-

une’s projections were overly optimistic?  (3) Who knew Tribune’s industry-lagging perfor-

mance could not be reversed, and/or that management’s plans were doomed?  (4) Who knew 

GreatBanc would neglect that the potential tax savings were not guaranteed—a concern that the 

complaint alleges that GreatBanc itself raised (¶190)?  And for each of these questions, 9(b) de-

mands a further answer to when? and on what basis?  The Complaint provides none of this in-

formation (which violates 9(b)), relying instead on implicit—or, at best, conclusory—assertions 

of culpability (which is insufficient under both 9(b) and Twombly).   

3 Notably, Duff & Phelps’ fees are not alleged to have been contingent (see FAC ¶¶ 176, 188)—
in marked contrast to such fees that allegedly blinded certain other defendants to the supposed 
truth about the Tribune’s prospects. Id. ¶¶ 169, 177. 
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B. The Trustee’s claim fails as a matter of law because Duff & Phelps did not 

provide substantial assistance to the D&O Defendants. 

Aider-abettor liability also requires a plaintiff to show that the third party “gave substan-

tial assistance or encouragement to the other in committing that breach.”  In re Jevic Holding 

Corp., 2011 WL 4345204, *13 (citation omitted).  The FAC fails this requirement too.  “Sub-

stantial assistance and encouragement” is more than simply having a role in the transaction.  See

Malpiede, 780 A.3d at 1097.  And here, far from showing that Duff & Phelps provided substan-

tial assistance, the FAC effectively alleges just the opposite.

First, as the Trustee acknowledges, Duff & Phelps refused to assist the D&O Defendants.  

FAC ¶ 187 (“Intending to move forward with the LBO and knowing that Duff & Phelps could 

not provide the solvency opinion that was a precondition to the consummation of the transaction, 

the Tribune Board terminated Duff & Phelps’ engagement.”).  The notion that Duff & Phelps 

assisted the D&O Defendants by providing a “viability opinion” to GreatBanc is simply implau-

sible.  That opinion was for the ESOP’s use, not Tribune’s—and it still left Tribune in need of a 

solvency opinion from some other entity.  Id. ¶ 197.  Indeed, aiding and abetting claims alleging 

more egregious assistance have failed.  See, e.g., Nikolouzakis v. Exinda Corp., 2012 WL 

3239853, at *1 (D. Del. Aug. 7, 2012) (finding that alleged conflicting interests from partners of 

the acquiring firm also being board members at defendant post-sale were insufficient “to give 

rise to an inference of substantial encourage[ment].”); Malpiede, 780 A.2d at 1097-98, n.85 (ac-

knowledging that tactics of acquirer were suspect and even “disturbing,” but did not rise to the 

level of participating in or assisting with any breach by the target’s fiduciary).

Second, the Trustee enumerates the D&O Defendants’ alleged breaches of fiduciary duty 

without any reference to Duff & Phelps whatsoever. See FAC ¶¶ 395, 406.  Duff & Phelps’ ab-

sence from these allegations is telling.  If Duff & Phelps had actually provided substantial assis-
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tance, that would be reflected in at least one of these 21 separate allegations of how the D&O 

Defendants breached their fiduciary duties.  It is not. 

C. The Trustee’s claim fails as a matter of law because Duff & Phelps was 

across the table from Tribune. 

Finally, the Trustee’s whole theory of aiding and abetting fails as a matter of law because 

Duff & Phelps was on the other side of an arm’s-length transaction.  Although the Trustee must 

satisfy all four elements of an aiding and abetting claim, “the critical element is knowing partici-

pation,” In re Del Monte Foods Co. S’holders Litig., 25 A.3d 813, 836 (Del. Ch. 2011)—which 

requires that the third-party “act with the knowledge that the conduct advocated or assisted con-

stitutes a breach.”  Malpiede, 780 A.3d at 1097.  In fact, “evidence of arm’s-length negotiation 

with fiduciaries negates a claim of aiding and abetting, because such evidence precludes a show-

ing that the defendants knowingly participated in the breach by the fiduciaries.”  Binks v. 

DSL.net, Inc., 2010 WL 1713629, *11 (Del. Ch. Apr. 29, 2010) (internal quotation omitted). 

Here, the Trustee alleges that Duff & Phelps was “an active and knowing participant” in 

the D&O Defendants’ breaches because it participated in meetings of the Tribune Board de-

signed to push the LBO forward, and it issued opinions to GreatBanc “with the intent that 

GreatBanc would purport to rely on those opinions” so that GreatBanc could approve and move 

forward with the LBO.  See FAC ¶ 536.  What is evident from these allegations is that Duff & 

Phelps provided no opinions or advice to the D&O Defendants—the parties alleged to have 

breached their fiduciary duty.  Rather, Duff & Phelps provided advice solely to GreatBanc—

which was on the opposite side of the transaction from the D&O Defendants and neither had nor 

breached any fiduciary duty to Tribune.  The Trustee concedes that the D&O Defendants termi-

nated Duff & Phelps’ engagement with the Tribune Board before the LBO, and that Duff & 

Phelps provided opinions solely to GreatBanc.  FAC ¶ 187.  With his own allegations putting 
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Duff & Phelps at arm’s length from the D&O Defendants and Tribune, the Trustee has failed to 

state an aiding-and-abetting claim as a matter of law.  See, e.g., Malpiede, 780 A.2d at 1096-98 

(dismissing aiding and abetting breach of fiduciary duty claim where complaint failed to show 

that the bidding company “participated in the board’s decisions, conspired with the board, or 

otherwise caused the board to make the decisions at issue”); Binks, 2010 WL 1713629, at *11.

The Trustee alleges two instances where Duff & Phelps was in meetings with Tribune—

March 21 and April 1, 2007. Id. ¶¶ 184, 193.  The March 21 meeting, however, occurred before 

any opinions were issued.  Id. ¶ 184.  Duff & Phelps simply reviewed the “background work that 

would go into generating a valuation report and a solvency opinion for the Zell/ESOP proposal.”   

Id. And the April 1 meeting occurred after the ESOP Committee approved the LBO, and Duff & 

Phelps is alleged only to have participated as an advisor to GreatBanc.  See id. ¶ 193.  Thus, even 

when Duff & Phelps and the D&O Defendants were in the same meetings, Duff & Phelps was 

acting in its role as an advisor to GreatBanc and provided nothing to the D&O Defendants.   

Nor does it suffice to show knowing participation that the LBO allegedly could not have 

been consummated without Duff & Phelps.  Id. ¶¶ 184, 534.  If this argument were valid, then 

any party that played a role in a merger or buyout would be subject to aider-abettor liability for 

any fiduciary-duty breach by any other party.  That is not the law.  The Trustee does not allege 

that Duff & Phelps “participated in the board’s decisions, conspired with the board, or otherwise 

caused the board to make the decisions at issue.”  Malpiede, 780 A.2d at 1098.  For that reason, 

as well as the pleading failures discussed above, Duff & Phelps does not belong in this litigation.

CONCLUSION

For the foregoing reasons and those set forth in the Financial Advisors’ Motion to Dis-

miss, Counts 19 and 31 against Duff & Phelps should be dismissed with prejudice. 
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Defendants Citigroup Global Markets Inc. (“CGMI”) and Merrill Lynch, Pierce, Fenner 

& Smith Incorporated (“MLPFS”) (collectively, “Defendants”) hereby move, pursuant to the 

Phase Two Motion Protocol and under Fed. R. Civ. P. 12(b)(1) & (6), to dismiss in its entirety 

the First Amended Complaint in Kirschner v. Citigroup Global Markets Inc., No. 12-cv-6055 

(the “Citigroup Action” or “FAC”).  (See D.I. 230 (12-MC-2296).) 

PRELIMINARY STATEMENT 

This case is a misguided attempt to hold two of Tribune’s financial advisors, CGMI and 

MLPFS, responsible for the harm that the Litigation Trustee for the Tribune Litigation Trust (the 

“Trustee”) has already conceded was primarily caused by Tribune’s own management.  In the 

FAC—and in the numerous other claims brought against numerous other defendants—the 

Trustee accuses Tribune’s officers and directors of masterminding “the destruction of Tribune 

Company by greed, fraud and financial chicanery” (FAC ¶ 1), and then asserts claims against not 

only those Tribune officers and directors, but nearly every other individual and/or entity that was 

in any way involved in the 2007 leveraged buyout (“LBO”)—no matter how slight the 

involvement.  As against CGMI and MLPFS, the Trustee asserts three specific counts: (1) aiding 

and abetting breaches of fiduciary duties by Tribune’s management; (2) professional malpractice 

for somehow failing to prevent the LBO’s occurrence; and (3) avoidance and recovery of the 

advisory fees which Tribune agreed to pay CGMI and MLPFS in 2005 as constructive and/or 

actual fraudulent transfers.   

Even accepting as true the allegations in the FAC, the claims against these Defendants 

should be dismissed as a matter of law for the following reasons: 

First, under Delaware law (which, as discussed below, applies to the aiding-and-abetting 

claim), the Trustee’s claim that the Defendants somehow aided and abetted in alleged breaches 

of fiduciary duty by Tribune’s officers and directors is barred by the “venerable in pari delicto 
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 -2-  

doctrine,”1 which prevents a party from asserting a claim if the party itself or one standing in that 

party’s shoes is alleged to have participated in the wrongdoing that was a substantial cause of the 

alleged harm.  That is precisely the case here.  As even a cursory review of the FAC (and the 

FitzSimons complaint filed by the Trustee2) reveals, Tribune’s officers and directors are alleged 

to be not just mere participants in the underlying wrongdoing, but, rather, the primary bad actors.  

(See, e.g., FAC at p. i-ii (“VIII.  Incentivized To Favor the LBO, the Officers Create Fraudulent, 

Unrealistic Projections;” “XII. The Company Engages in Intentional Fraud in Order to Close 

Step One”).)  It is well settled that the Trustee stands in Tribune’s shoes for purposes of the 

aiding-and-abetting claim.  (See infra at 7.)  Barring narrow exceptions to the in pari delicto 

doctrine not applicable here, the Trustee is precluded from recovering for injuries that, according 

to the Trustee’s own allegations, resulted from the unlawful schemes Tribune engineered, and, 

thus, the Trustee’s claim for aiding and abetting breaches of fiduciary duties must be dismissed. 

Second, CGMI and MLPFS cannot be held liable for alleged professional malpractice 

because financial advisors are not among the limited class of “learned professions” subject to 

malpractice claims under New York law.  And, even if a financial advisor malpractice claim 

were cognizable here, the Trustee has failed to state such a claim here because the in pari delicto 

doctrine and the related Wagoner rule would still operate to bar the Trustee’s claim. 

Third, the Trustee cannot avoid and recover the advisory fees paid to CGMI and MLPFS 

as constructive or actual fraudulent transfers.  The FAC pleads that Tribune agreed to pay 

MLPFS and CGMI the advisory fees when it executed engagement letters months before the 

LBO was presented to the Tribune board, and more than two years before Tribune filed for 

                                                 
1 In re Am. Int’l Group, Inc. Consol. Derivative Litig., 976 A.2d 872, 877 (Del. Ch. 2009).    

2 Kirschner v. FitzSimons, et al., No. 12-CV-2652 (RJS). 
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bankruptcy.  These allegations doom the constructive fraudulent conveyance claim because 

(i) payment of the advisory fees plainly satisfied an antecedent obligation Tribune owed to 

CGMI and MLPFS, and (ii) the FAC confirms that the advisory services CGMI and MLPFS 

provided to Tribune constituted reasonably equivalent value for the advisory fees.  The Trustee 

also cannot avoid and recover the advisory fees as an actual fraudulent conveyance because he 

has not pled with particularity that Tribune paid the advisory fees with an intent to defraud its 

other creditors.   

For these reasons, and as discussed in greater detail below, the FAC should be dismissed 

in its entirety with prejudice.3 

BACKGROUND4 

The factual background of the Tribune LBO is familiar to the Court, see, e.g., In re 

Tribune Co. Fraudulent Conveyance Litig., 499 B.R. 310 (S.D.N.Y. 2013), and will not be 

repeated here.5  Rather, set forth below is a brief summary of the FAC allegations relevant to 

                                                 
3 The FAC was not written on a blank slate.  The Trustee had access to millions of pages 
produced in discovery in the Tribune bankruptcy. Accordingly, the FAC should be dismissed 
with prejudice.  See In re Old CarCo, LLC, 454 B.R. 38, 60 (Bankr. S.D.N.Y. 2011) (dismissing 
complaint with prejudice where trustee had full access to discovery “to attempt to present a 
sustainable complaint.”). 

4 While on a motion to dismiss the Court must accept as true all well-pleaded facts in a 
complaint, the Court must dismiss the complaint if it does not allege facts giving rise to a claim 
that is “plausible on its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007).  Further, the 
Court need not accept as true conclusory allegations, unreasonable inferences, or legal 
conclusions set out in the form of factual allegations.  Ashcroft v. Iqbal, 556 U.S. 662, 678-79 
(2009).  The Court may also consider the entirety of any document relied on by the FAC, 
including the Engagement Letters, which were expressly cited and relied upon in the FAC.  
Kalyanaram v. Am. Ass’n of Univ. Professors at N.Y. Inst. of Tech., Inc., 742 F.3d 42, 44 n.1 (2d 
Cir. 2014).  The Engagement Letters are attached as Exhibits A (CGMI) and B (MLPFS) to the 
Declaration of Andrew G. Gordon (“Gordon Decl.”).   

5 This action was originally pled as part of a broader adversary proceeding filed by the Official 
Committee of Unsecured Creditors of Tribune Co. (the “UCC”) and was later re-filed in the 
District of Delaware as a separate action.  This matter was then transferred to this Court pursuant 
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CGMI and MLPFS, which Defendants accept, as they must, as true solely for purposes of this 

motion. 

On October 17, 2005, Tribune retained MLPFS to assist in Tribune’s “strategic review of 

the broadcasting and entertainment sector of [its] business” and to “consider[] possible changes 

to the structure and ownership of its properties.”  (FAC ¶ 42.)6  MLPFS agreed to provide 

“financial advisory and investment banking services” to Tribune, including contacting interested 

parties and analyzing and negotiating the terms of a proposed “Strategic Transaction.”  (MLPFS 

Engagement Letter ¶ 1.)  In exchange for these services, Tribune agreed to pay a Success Fee of 

$12.5 million upon the closing of a Strategic Transaction.  (FAC ¶ 44; MLPFS Engagement 

Letter ¶ 3.)  MLPFS’s advisory team led was by Michael Costa and Michael O’Grady.  (FAC ¶ 

85.)7  Like MLPFS, CGMI was also engaged by Tribune in connection with a potential strategic 

transaction.  (FAC ¶ 43; CGMI Engagement Letter p.1.)  The terms of CGMI’s engagement were 

largely identical to the MLPFS engagement, including the services CGMI was to provide and the 

                                                                                                                                                             
to 28 U.S.C. § 1407; on January 11, 2013, the Litigation Trustee replaced the UCC as successor 
plaintiff in this action.  (D.I. 15 (12-cv-6055).) 

6 While the FAC alleges that MLPFS “served as one of the lead arrangers for the Senior Credit 
Facility and the Bridge Facility” (FAC ¶ 26), the documents cited by the FAC demonstrate this is 
false.  MLPFS signed the Engagement Letter (see MLPFS Engagement Letter, at 6), and Merrill 
Lynch Capital Corporation (“MLCC”) acted as lead arranger for the Senior Credit Facility and 
the Bridge Facility.  (Excerpts of the Senior Credit Facility and the Bridge Facility are attached 
to the Gordon Decl. as Exhibits C and D, respectively.)  And while the FAC also alleges that 
members of MLPFS’s advisory team periodically communicated with MLCC’s financing team 
(FAC ¶ 85), there is no allegation that the two corporate entities were not separate and distinct or 
that the two shared responsibilities. 

7 Although the FAC is silent on the issue, the Engagement Letter, signed by Mr. Costa, confirms 
that MLPFS and Mr. Costa were based in New York.  (Gordon Decl. Ex. B (MLPFS’s address at 
4 World Financial Center in New York City).)  The Court may also take judicial notice that 
MLPFS is based in New York.  See Martignago v. Merrill Lynch & Co., Inc., No. 11 CIV. 3923 
PGG, 2012 WL 112246, at *2 (S.D.N.Y. Jan. 12, 2012) (“Merrill Lynch’s corporate 
headquarters and principal place of business is located in the Southern District of New York”). 
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$12.5 million Success Fee to be paid on closing of a Strategic Transaction.  (FAC ¶ 43; CGMI 

Engagement Letter p.3.)  The Tribune advisory team at CGMI was headed by Christina Mohr 

and Rosanne Kurmaniak.  (FAC ¶ 86.)8   

The FAC alleges that MLPFS and CGMI played a role in steering Tribune into the LBO.  

(FAC ¶ 92.)  But the FAC confirms that Tribune itself—through its officers and directors—and a 

host of other players ultimately approved and ensured that the LBO would be consummated.  

Indeed, over the course of nearly 260 paragraphs of allegations, the Trustee makes it perfectly 

clear that Tribune is principally to blame for the LBO, alleging that Tribune (through its officers 

and directors), among other things: 

• “committed intentional fraud” in connection with the LBO (id. ¶ 82);  

• “concealed” projections that were “premised on fraudulent assumptions,” (id. ¶ 209); 

• used these unrealistic financial projections in an effort “to fraudulently bolster 
[Tribune’s] value” (id. ¶ 211); 

• “decided to mislead [the solvency opinion firm] VRC into believing that Morgan 
Stanley” had said Tribune would be able to refinance its debt, when no such 
statement had been made (id. ¶¶ 219-20); and 

• in “recommending and approving the LBO, breached the fiduciary duties . . . that they 
owed to [Tribune] and to its creditors”  (id. ¶ 115; see also id. at ¶ 184).    

Notably, this is just a small sampling of the FAC’s allegations of wrongdoing by Tribune’s 

officers and directors; the FAC is replete with other examples.   

                                                 
8 Although the FAC is also silent on the location of CGMI, the Engagement Letter, signed by 
Ms. Mohr, confirms that CGMI and Ms. Mohr were based in New York.  (Gordon Decl. Ex. A 
(CGMI’s address at 388 Greenwich Street in New York City).)  The FAC is also silent as to the 
location of Ms. Kurmaniak.  Like Ms. Mohr, she was based in New York.  (Gordon Decl. Ex. E.) 
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ARGUMENT 

I. THE TRUSTEE’S CLAIM FOR AIDING AND ABETTING BREACHES OF 
FIDUCIARY DUTIES SHOULD BE DISMISSED. 

A. Delaware Law Applies to the Aiding-and-Abetting Claim. 

Where, as here, an action is transferred pursuant to 28 U.S.C. § 1407, the transferee court 

applies the substantive state law (including choice-of-law rules) of the jurisdiction in which the 

action was originally filed, while applying its own interpretations of federal law.9  Because this 

case was initially filed in Delaware, and because the aiding-and-abetting claim is a state-law 

claim, Delaware choice of law rules apply.10  Under Delaware choice of law rules, and in 

particular, pursuant to the “internal affairs doctrine,” Delaware substantive law applies to the 

claim for aiding and abetting breaches of fiduciary duties, as only a corporation’s state of 

incorporation (here, Delaware) “has the authority to regulate a corporation’s internal affairs—

matters peculiar to the relationships among or between the corporation and its current officers, 

directors, and shareholders.”11   

B. The In Pari Delicto Doctrine Bars the Trustee’s Claim. 

Under Delaware law, the claim for aiding and abetting breaches of fiduciary duties 

should be dismissed under the doctrine of in pari delicto.  “Delaware, like most American 

jurisdictions . . ., embraces to some extent the venerable in pari delicto doctrine.”12  The doctrine 

“provides that a plaintiff may not assert a claim against a defendant if the plaintiff bears fault for 

                                                 
9  See Menowitz v. Brown, 991 F.2d 36, 40 (2d Cir. 1993).  

10 Abdullahi v. Pfizer, Inc., 562 F.3d 163, 190 (2d Cir. 2009) (transferee court “was obligated to 
apply the state law that would have been applicable if the case had not been transferred”). 

11 Official Comm. of Unsecured Creditors of Fedders N. Am., Inc. v. Goldman Sachs Credit 
Partners L.P. (In re Fedders N. Am., Inc.), 405 B.R. 527, 539, 543 (Bankr. D. Del. 2009). 

12 In re Am. Int’l Group, Inc. Consol. Derivative Litig., 976 A.2d 872, 882 (Del. Ch. 2009).    
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the claim.”13  For purposes of the in pari delicto analysis, alleged wrongful conduct by Tribune’s 

directors and officers is imputed to Tribune.14  Where, as here, the plaintiff is a bankruptcy 

trustee “standing in the shoes of [the] debtor,” the Trustee is subject to the in pari delicto defense 

to the same extent as the debtor itself would be, “without regard to the trustee’s status as an 

innocent successor.”15  Furthermore, the in pari delicto defense is a proper subject of a motion to 

dismiss where the defense is apparent from the face of the complaint.16  Under these general 

rules—which are subject only to discrete, narrow exceptions, none of which applies here—the 

doctrine of in pari delicto bars the Trustee’s claims against CGMI and MLPFS.   

Significantly, “[t]he harm that the plaintiff[] seek[s] to recover on [Tribune’s] behalf 

unquestionably resulted from [Tribune’s] own participation in illegal conduct.”17  As discussed 

above, the FAC is replete with allegations that Tribune—through its officers and directors—

committed intentional fraud and breached fiduciary obligations when it approved and 

consummated the LBO.  (See supra at 5.)  The fact that the Trustee also seeks to assign fault to 

others outside Tribune is unimportant.  The in pari delicto doctrine does not require—and indeed 

                                                 
13 In re LTM2 Co-Investment, L.P., 866 A.2d 762, 775 (Del. Ch. 2004) (quoting Official Comm. 
of Unsecured Creditors v. R.F. Lafferty & Co., Inc., 267 F.3d 340, 354 (3d Cir. 2001)).   

14 See In re Am. Int’l Group, Inc., 976 A.2d at 883 n.25; Zazzali v. Hirschler Fleischer, P.C., 482 
B.R. 495, 513 (D. Del. 2012).   

15 R.F. Lafferty & Co., 267 F.3d at 358; cf. Picard v. JPMorgan Chase & Co. (In re Bernard L. 
Madoff Inv. Secs. LLC), 721 F.3d 54, 63 (2d Cir. 2013) (“The debtor’s misconduct is imputed to 
the trustee because, innocent as he may be, he acts as the debtor’s representative.”) (applying 
New York law). 

16 See, e.g., Zazzali, 482 B.R. at 512 n.16 (“The Trustee’s assertion that the Court cannot apply 
the doctrine of in pari delicto on a motion to dismiss is without merit.”); cf. Picard, 721 F.3d at 
65 (“Early resolution is appropriate where (as here) the outcome is plain on the face of the 
pleadings.”) (applying New York law). 

17 In re Am. Int’l Group, Inc., 976 A.2d at 883. 
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is intended to avoid—any effort to weigh fault or “precisely calibrate which of the parties acted 

with the guiltiest mind.”18  Accordingly, the Trustee’s allegations are more than sufficient to 

establish an in pari delicto defense.19      

C. The Adverse Interest Exception Is Inapplicable. 

Nor can the Trustee salvage the aiding-and-abetting claim by invoking the “adverse 

interest” exception to the in pari delicto doctrine.  The adverse interest exception is “narrow” and 

“applies only where the fraud is entirely adverse to the corporation’s interest, such that the actor 

has completely abandoned the corporation’s interests.”20  A showing of “some benefit” to the 

corporation renders the exception inapplicable.21   

The decision in Zazzali is instructive.  The fraudulent conduct in Zazzali  was a Ponzi 

scheme operated by the debtor, DBSI.22  As in all Ponzi schemes, the fraud used newly raised 

investors’ funds to pay off existing investors.  Certain funds were also misappropriated by DBSI 

executives.  Following DBSI’s bankruptcy, the litigation Trustee brought claims against DBSI’s 

legal counsel for their alleged role in the fraud.  Yet even though the Ponzi scheme ultimately 

failed, the Court still held that the adverse interest exception did not apply, because “the fraud 

conferred a benefit on DBSI in the form of bringing in more than $100 million of revenue to 

                                                 
18 Id. at 883-84.   

19 See id. at 884; see also Zazzali, 482 B.R. at 512-513 (“The Court concludes that the doctrine of 
in pari delicto bars the Trustee from asserting Counts One through Four on behalf of the ELT.  
Here, the Complaint alleges that the entire DBSI structure was fraudulent and that DBSI became 
‘nothing more than’ an elaborate ‘Ponzi scheme to defraud investors.’”). 

20 Zazzali, 482 B.R. at 513 (emphasis in original); see also In re Am. Int’l Group, Inc., 976 A.2d 
at 891 (adverse interest exception applies only in cases of “total abandonment of the 
corporation’s interests”). 

21 Zazzali, 482 B.R. at 513.  

22 Id. at 503.   
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DBSI, some of which was used for ‘general corporate purposes.’”23  As the Court explained, 

“[w]hile the decision of the insiders to steal this money may have harmed the corporation, this 

does not alter the fact that the insiders still conferred some benefit on DBSI.”  The Court 

concluded that the insiders’ conduct was not entirely adverse to DBSI’s interests.”24     

The same reasoning applies here.  For example, the Trustee’s own allegations establish 

that the LBO had a legitimate corporate purpose:  Tribune would “become a privately held 

company that could reap the tax benefits afforded to an S corporation owned by an ESOP.”  

(FAC ¶ 137.)  The FAC describes these anticipated tax savings as “approximately $1 billion” and 

alleges that Tribune “intended to . . . retain in the Company the cash that ordinarily would have 

been used to pay [the taxes].”  (Id. ¶ 101.)  These allegations are more than sufficient to render 

the “adverse interest” exception inapplicable.25   

Further, the Trustee’s conclusory allegations that the officers and directors “abandoned 

Tribune’s interests altogether,” acted “in the sole pursuit of their personal individual interests,” 

and “engaged in actions that did not confer any benefit upon or serve any corporate purpose for 

Tribune” (FAC ¶ 229), do not change this result.  “[E]ven at the motion to dismiss stage, the 

plaintiff [is] only entitled to inferences that are supported by pled facts, not conclusory 

allegations.”26  Accordingly, the Trustee’s bare conclusions warrant no deference.27   

                                                 
23 Id. at 513.   

24 Id. (citation omitted).   

25 See Zazzali, 482 B.R. at 513; In re Am. Int’l Group, Inc., 976 A.2d at 892 (rejecting notion that 
in pari delicto is unavailable where officials acted with an “admixture of corporate and personal 
objectives”). 

26 In re Am. Int’l Group, Inc., 976 A.2d at 881; see also Ashcroft v. Iqbal, 556 U.S. 662, 678-79 
(2009).   

27 Iqbal, 556 U.S. at 681.    
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II. THE PROFESSIONAL MALPRACTICE CLAIM FAILS AS A MATTER OF 
LAW. 

The Trustee’s professional malpractice claim fails as a matter of law for two independent 

reasons.  First, New York law does not recognize a claim for professional malpractice against 

financial advisors such as CGMI and MLPFS.  Second, under New York’s in pari delicto 

doctrine and the Second Circuit’s Wagoner rule, the Trustee is barred from suing third parties 

like CGMI and MLPFS, because Tribune management participated in the allegedly wrongful 

underlying conduct. 

A. New York Law Applies to the Professional Malpractice Claim. 

Delaware courts consider four factors to determine applicable substantive law:  (i) the 

injury’s location, (ii) the place where the conduct causing the injury occurred, (iii) the place of 

incorporation and principal place of business of the parties, and (iv) the place where the 

relationship between the parties is centered.28  In applying this test, the Court should evaluate the 

contacts in accordance with their relative importance to the particular issue.29 

Under that standard, New York law applies to the professional malpractice claim.  The 

only factors arguably pointing away from New York law are the FAC’s allegations that board 

meetings took place in Chicago (FAC ¶¶ 83-84) and that Tribune was “headquartered in 

Chicago.”  (FAC ¶ 32.)  But those contacts pale in comparison to New York’s contacts to this 

claim.  First, as discussed above (see supra at 4-5), both CGMI and MLPFS have their principal 

place of business in New York.  As advisors based in New York, MLPFS and CGMI are entitled 

                                                 
28 Travelers Indem. Co. v. Lake, 594 A.2d 38, 47 (Del. 1991) (citing RESTATEMENT (SECOND) OF 
CONFLICTS § 145 (1971)).  

29 Id. 

Case 1:11-md-02296-RJS   Document 5926   Filed 05/23/14   Page 16 of 27



 

 -11-  

to rely on the laws of the state that regulates their conduct.30  Second, as discussed above, all of 

the CGMI employees and the most prominent MLPFS employee mentioned in the FAC—

Michael Costa31—were based in New York.  Third, the “relationship between the parties is 

centered” in New York because the parties agreed in their respective Engagement Letters that 

New York law would govern their relationship.  (MLPFS Engagement Letter ¶ 12; CGMI 

Engagement Letter p.5.)  Thus, while Tribune “may have suffered injury” in some other state, 

New York law should apply to the professional malpractice claim because “the conduct 

underlying any liability of [MLPFS and CGMI] alleged by [the Trustee]” occurred in New 

York.32 

B. New York Does Not Recognize a Claim for “Professional Malpractice” 
Against Financial Advisors. 

The Trustee’s claim for professional malpractice fails because financial advisors are not 

one of the small group of occupations subject to such claims.  The New York Court of Appeals 

has held that professional malpractice claims are limited only to certain fields—such as law, 

accounting, and medicine—that require “extensive formal learning and training, licensure and 

regulation indicating a qualification to practice, a code of conduct imposing standards beyond 

                                                 
30 In re Am. Int’l Group, Inc., 965 A.2d 763, 820-21 (Del. Ch. 2009) (applying New York law to 
a professional malpractice claim in part because the auditor “performed most of its audit 
services” in New York); Corning Inc. v. SRU Biosystems, LLC, 292 F. Supp. 2d 583, 585 (D. 
Del. 2003) (applying Delaware law because that is the jurisdiction where wrongdoing occurred 
and where the parties’ relationship was centered). 

31 Costa is prominently mentioned in the preamble to the FAC and is identified sixteen more 
times after that.  (FAC ¶¶ 46, 74, 85, 88, 89, 170, 179, 212, 215.)  In contrast, O’Grady—whose 
location is not identified—is mentioned a mere three times.   

32 Corning, 292 F. Supp. 2d at 585. 
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those accepted in the marketplace and a system of discipline for violation of those standards.”33  

Both federal and state courts in New York have repeatedly held that financial advisors (like 

many other disciplines that require extensive training and sophisticated knowhow34) do not fall 

into this narrow category and, therefore, are not subject to liability for professional malpractice.35   

Further, the Trustee’s allegations that CGMI and MLPFS were “professional financial 

advisor[s]” and provided “professional financial advice” (FAC ¶¶ 248-50) do not alter this 

analysis.  To survive a motion to dismiss, the Trustee must plead plausible facts showing that 

CGMI and MLPFS meet “the recognized criteria for professional status” under New York law—

conclusory assertions are insufficient.36  The FAC is devoid of any such factual allegations—

                                                 
33 Chase Scientific Research, Inc. v. NIA Group, Inc., 96 N.Y.2d 20, 29 (2001).  To be clear, 
MLPFS and CGMI do not concede that they failed to conform to the heightened standard of 
conduct applicable to professional malpractice claims.  Indeed, the only reason the Trustee sued 
MLPFS and CGMI for malpractice is because he could not sue them for negligence since 
Tribune agreed to hold CGMI and MLPFS harmless for any liability other than gross negligence 
and bad faith.  (Engagement Letters at addendum.) 

34 See, e.g., Castle Oil Corp. v. Thompson Pension Employee Plans, Inc., 299 A.D.2d 513, 514 
(2d Dep’t 2002) (holding that actuaries are not professionals); Atkins Nutritionals, Inc. v. Ernst 
& Young, LLP, 301 A.D.2d 547, 548 (2d Dep’t 2003) (concluding that computer consultants 
were not subject to professional malpractice claim); Chase Scientific, 96 N.Y.2d at 30 (noting 
that “insurance agents and brokers are held to high standards of education and qualification . . . 
but these criteria are simply not as rigorous as those embraced by what we conclude are the 
professionals”).  

35 See, e.g., Ironshore Ins. Ltd. v. W. Asset Mgmt. Co., No. 11 CIV. 05954 LTS, 2012 WL 
1981477, at *3 (S.D.N.Y. May 30, 2012) (financial advisor was not a “professional” because 
work “does not require the same degree of ‘extensive formal learning and training’ as is required 
of lawyers, doctors, engineers and architects”); Gray & Assoc., LLC v. Speltz & Weis LLC, 880 
N.Y.S.2d 223 (N.Y. Sup. Ct. 2009) (dismissing professional malpractice claims against 
turnaround and restructuring advisors because they “were not engaged in a ‘profession’”); In re 
Magnesium Corp. of Am., 399 B.R. 722, 754-56 (Bankr. S.D.N.Y. 2009) (debtor’s prepetition 
financial advisor and investment bank not a professional); Dimsey v. Bank of N.Y., 831 N.Y.S.2d 
359 (N.Y. Sup. Ct. 2006) (“BNY in its capacity as financial advisor is not considered a 
professional for the purpose of professional malpractice”).   

36 Houbigant v. Dev. Specialists, Inc., 229 F. Supp. 2d 208, 217 (S.D.N.Y. 2002) (dismissing 
malpractice claim under New York law against management consultants); see also Iqbal, 556 
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much less plausible allegations—establishing that either CGMI or MLPFS were members of “the 

learned professions, exemplified by law and medicine.”37  Because the Trustee “fail[ed] to plead 

that Defendants were ‘professionals’ for purposes of a claim” for professional malpractice, that 

claim should be dismissed as a matter of law.38   

C. The Professional Malpractice Claim Fails Under the In Pari Delicto Doctrine 
and the Wagoner Rule. 

For over 200 years, New York (like Delaware) has applied the in pari delicto doctrine to 

bar claims between two alleged wrongdoers.39  Indeed, courts have repeatedly held that the in 

pari delicto doctrine is a defense to professional malpractice claims by corporations (or their 

shareholders) against accountants and attorneys who allegedly assisted wrongful conduct by the 

corporation’s management.40   

In the federal bankruptcy context, the in pari delicto doctrine gives rise to the Second 

Circuit’s Wagoner rule, which provides that a trustee lacks standing to bring claims against third 

                                                                                                                                                             
U.S. at 678 (“only a complaint that states a plausible claim for relief survives a motion to 
dismiss”); Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007) (court “not bound to accept as 
true a legal conclusion couched as a factual allegation”).   

37 Chase Scientific Research, Inc., 96 N.Y.2d at 29.   

38 Houbigant, 229 F. Supp. 2d at 217. 

39 See Kirschner v. KPMG LLP, 15 N.Y.3d 446, 464 (N.Y. 2010) (“in pari delicto mandates that 
the courts will not intercede to resolve a dispute between two wrongdoers”) (citing Woodworth v. 
Janes, 2 Johns Cas 417, 423 (N.Y. 1800); Sebring v. Rathbun, 1 Johns Cas 331, 332 (N.Y. 
1800)); see also Picard, 721 F.3d at 63 (“Under New York law, one wrongdoer may not recover 
against another.”).  

40 See, e.g., Kirschner, 15 N.Y.3d at 476  (in pari delicto doctrine bars accounting malpractice 
claim); Chaikovska v. Ernst & Young, LLP, 78 A.D.3d 1661, 1662 (4th Dep’t 2010) (same);  
Holtkamp v. Parklex Assoc., 926 N.Y.S.2d 344, 2011 NY Slip Op 50208(U), *8-9 (N.Y. Sup. Ct. 
2011) (dismissing legal malpractice claims under in pari delicto doctrine), aff’d 94 A.D.3d 819 
(2d Dep’t 2013); Metro. Plaza WP, LLC v. Goetz Fitzpatrick, LLP, No. 11519/2009, 2013 WL 
5574533, at *7-11 (N.Y. Sup. Ct. Sept. 30, 2013) (same).   
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parties alleged to have participated in or aided the bankrupt corporation’s wrongdoing because a 

trustee “stands in the shoes of the bankrupt corporation” and only “has standing to bring any suit 

that the bankrupt corporation could have instituted.”41  Thus, where the corporation’s 

management participates in the alleged underlying wrongdoing, the cause of action “accrues to 

creditors, not to the guilty corporation.”42  It is well-settled that the under the Wagoner rule, “a 

bankruptcy trustee does not have standing to bring any claims related to professional malpractice 

in the context of cooperative wrongdoing between the debtor and” third parties.43   

Here, the professional malpractice claim against CGMI and MLPFS arises out of and is 

directly related to the Trustee’s allegations that Tribune’s management breached its fiduciary 

duties and took actions intended to defraud Tribune’s creditors.  (See, e.g., FAC ¶ 250; see supra 

at 5.)  Moreover, the Trustee cannot invoke the adverse interest exception because New York 

“reserves this most narrow of exceptions for those cases—outright theft or looting or 

embezzlement—where the insider’s misconduct benefits only himself or a third party”—

circumstances not present here.44  (See also supra at I.C.)  Accordingly, the professional 

                                                 
41 Shearson Lehman Hutton, Inc. v. Wagoner, 944 F.2d 114, 118 (2d Cir. 1991); see also 
Kirschner, 15 N.Y.3d at 359 n.3 (discussing relationship between in pari delicto doctrine and 
Wagoner rule). 

42 Id. at 120. 

43 Bankr. Servs. v. Ernst & Young (In re CBI Holding Co.), 529 F.3d 432, 448 (2d Cir. 2008); see 
also Hirsch v. Arthur Andersen & Co., 72 F.3d 1085, 1094 (2d Cir. 1995) (under Wagoner rule 
trustee lacked standing to assert professional malpractice claims against auditor); In re Complete 
Mgmt., Inc., No. 02 CIV. 1736 NRB, 2003 WL 21750178, at *3-4 (S.D.N.Y. July 29, 2003) 
(same);  Breeden v. Kirkpatrick & Lockhart, LLP, 268 B.R. 704, 709 (S.D.N.Y. 2001) (same). 

44 Kirschner, 15 N.Y.3d at 466-67; see also Picard, 721 F.3d at 64 (in pari delicto doctrine bars 
claims against third parties by Madoff trustee); Concord Cap. Mgmt., LLC v. Bank of Am., N.A., 
102 A.D.3d 406 (1st Dep’t 2013) (in pari delicto doctrine bars claim against banks by company 
whose former executives “looted” company). 
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malpractice claim is clearly barred by both New York’s application of the in pari delicto doctrine 

and the Second Circuit’s Wagoner rule. 

III. THE FRAUDULENT CONVEYANCE CLAIM FAILS AS A MATTER OF LAW. 

A. The Court Should Dismiss the Constructive Fraudulent Conveyance Claim 
Because MLPFS and CGMI Provided Reasonably Equivalent Value. 

The Trustee cannot avoid and recoup the advisory fees as a constructive fraudulent 

conveyance under 11 U.S.C. § 548(a)(1)(B) unless he can establish, among other things, that 

Tribune received “less than a reasonably equivalent value in exchange for” the advisory fees.45  

But the Trustee cannot, as a matter of law, meet this standard because it is clear from the FAC 

that Tribune paid the advisory fees in satisfaction of an antecedent debt—its obligations under 

the Engagement Letters.46  It is black-letter bankruptcy law that when a company satisfies an 

unavoidable antecedent debt, it receives value for the payment it makes.47   

                                                 
45 See 11 U.S.C. § 548(a)(1)(B)(i); In re Geltzer, 502 B.R. 760, 771 (Bankr. S.D.N.Y. 2013) (“A 
plain reading of § 548(a)(1)(B) provides that a trustee may recover transfers for which the 
debtor—and the debtor alone—did not receive reasonably equivalent value.”).  As discussed 
above (see supra at I.A), the Court should apply its own interpretations of federal law. 

46 Importantly, because the Engagement Letters were executed more than two years before 
Tribune’s bankruptcy filing, the Trustee cannot (and has not sought to) avoid the Engagement 
Letters themselves as fraudulent conveyances.  11 U.S.C. § 548(a)(1) (only obligations incurred 
within two years of bankruptcy are avoidable); In re Madoff Secs., No. 12-MISC-115 (JSR), 
2014 WL 1651952, at *1 (S.D.N.Y. Apr. 27, 2014).  The FAC pleads that the MLPFS 
Engagement Letter was executed on October 17, 2005, more than three years prior to the 
Tribune’s bankruptcy filing.   (FAC ¶ 42; Gordon Decl. Ex. B.)  The FAC pleads that the CGMI 
Engagement Letter was executed on October 26, 2005  (FAC ¶ 43), while the Engagement Letter 
itself is dated October 27, 2006 (Gordon Decl. Ex. A)—both more than two years before 
Tribune’s bankruptcy filing.  

47 See 11 U.S.C. § 548(d)(2)(A) (defining “value” to include “satisfaction . . . of a present or 
antecedent debt of the debtor”); see also Atlanta Shipping Corp. v. Chem. Bank, 818 F.2d 240, 
249 (2d Cir. 1987) (“In general, repayment of an antecedent debt constitutes fair consideration 
unless the transferee is an officer, director, or major shareholder of the transferor.”).  
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The Engagement Letters unambiguously obligated Tribune to pay a Success Fee to 

CGMI and MLPFS if Tribune “consummated” a “Strategic Transaction,” or “Transaction,” 

defined as “a transaction or series of transactions in which one or more Purchasers acquire . . . 

directly or indirectly a majority of the stock . . . of the Company or otherwise gains control of the 

Company.”  (MLPFS Engagement Letter ¶¶ 2-3; CGMI Engagement Letter pp. 1, 3.)  It cannot 

be disputed that Zell/EGI’s acquisition of control over Tribune through the two-step LBO 

constituted a “Strategic Transaction” under the Engagement Letters.  (FAC ¶¶ 34-36 (overview 

of the LBO in which Tribune purchased all of its outstanding common stock).)  Thus, by the time 

the LBO closed in 2007 (FAC ¶ 35), the Strategic Transaction was “consummated” and CGMI 

and MLPFS were legally entitled to fees under the Engagement Letters.  (FAC ¶¶ 42-43.)  This 

was the antecedent debt.48   

Tribune thus satisfied unavoidable and antecedent obligations to CGMI and MLPFS 

under the Engagement Letters by paying the advisory fees in January 2008.  (FAC ¶ 44.)  And 

even if the advisory fees could somehow be characterized as contingent or disputed 

obligations—and they cannot—courts have consistently construed the phrase “antecedent debt” 

broadly to include payment of contingent or disputed obligations.49  The advisory fees payment 

                                                 
48 See Official Comm. of Unsecured Creditors of Enron Corp. v. Whalen (In re Enron Corp.), 
357 B.R. 32, 39 (Bankr. S.D.N.Y. 2006) (antecedent debt arises when the debtor becomes 
“legally obligated to pay”); see also In re First Jersey Secs., Inc., 180 F.3d 504, 510-11 (3d Cir. 
1999) (“Courts which have considered this issue have concluded, consistent with the statutory 
definitions, that an antecedent debt owed by the debtor occurs when a right to payment arises—
even if the claim is not fixed, liquidated, or matured.”) (citing In re Bennett Funding Group, Inc., 
220 B.R. 739, 742 (2nd Cir. BAP 1998)). 

49 See Perkins v. Haines, 661 F.3d 623, 626-27 (11th Cir. 2011) (“Although antecedent debt is 
not defined, the term ‘debt’ is stated to include ‘liability on a claim,’ . . . and ‘claim’ is broadly 
defined as the ‘right to payment, whether or not such right is reduced to judgment, liquidated, 
unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal, equitable, 
secured, or unsecured.’”) (citations omitted) (emphasis added); Enron, 357 B.R. at 44 (“More 
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was thus “for value” because it satisfied Tribune’s antecedent debt.50  Accordingly, the Trustee’s 

constructive fraudulent conveyance claim fails because “[b]y definition, [Tribune] received 

reasonably equivalent value from the satisfaction of its contractual obligations under these 

agreements.”51      

Moreover, even if it were not evident from the FAC that Tribune received value in 

exchange for paying the advisory fees by satisfying an antecedent debt it owed to MLPFS and 

CGMI—and it is—the constructive fraudulent conveyance claim should still be dismissed 

because the Trustee has not adequately pled that Tribune received less than reasonably 

equivalent value in exchange for the advisory services CGMI and MLPFS provided.  While the 

FAC mechanically checks off the elements of a constructive fraudulent conveyance claim, such 

“[t]hreadbare recitals of the elements of a cause of action, supported by mere conclusory 

statements” will not survive a motion to dismiss.52  The fees Tribune agreed to pay CGMI and 

MLPFS in connection with the LBO were negotiated at arms’-length over a year before the LBO 

was even suggested to Tribune.  (FAC ¶¶ 42-43.)  The FAC offers no explanation as to how or 

why the services CGMI and MLPFS provided represent less than reasonably equivalent value.53  

And by alleging that the advisory fees “paled” in comparison to the financing fees CGMI and 

                                                                                                                                                             
importantly, the case law reveals an obvious trend interpreting ‘antecedent debt’ broadly and 
rejecting the proposition that debt is only incurred as it becomes due.”). 

50 See In re Tanner Family, LLC, 556 F.3d 1194, 1197 (11th Cir. 2009) (holding that debt was 
incurred when the debtor signed a contract obligating payment, and thus the obligation was 
antecedent to payment under the agreement). 

51 Goodman v. H.I.G. Capital, LLC (In re Gulf Fleet Holdings, Inc.), 491 B.R. 747, 766 (Bankr. 
W.D. La. 2013).  

52 Iqbal, 556 U.S. at 678. 

53 See In re Interco Sys., Inc., 202 B.R. 188, 194 (Bankr. W.D.N.Y. 1996) (professional services 
rendered pursuant to an arms’-length contract constituted reasonably equivalent value). 
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MLPFS affiliates stood to gain from participating in the LBO financing (FAC ¶ 42), the FAC 

undermines any inference that Tribune received less than reasonably equivalent value because it 

suggests that the advisory fees were actually a loss leader for CGMI and MLPFS—i.e., they 

charged Tribune less than the value of the services provided.54  Courts in this district routinely 

dismiss constructive fraudulent conveyance claims with similarly threadbare reasonably-

equivalent-value allegations.55  The constructive fraudulent claim should likewise be dismissed 

here, because the Trustee “has alleged no fact from which the Court could reasonably infer that 

[MLPFS and CGMI] paid less than reasonably equivalent consideration.”56    

B. The Court Should Dismiss the Actual Fraudulent Conveyance Claim. 

Under Fed. R. Civ. P. 9(b), to prevail on his actual fraudulent conveyance claim, the 

Trustee must plead with particularity facts giving rise to “a strong inference” that Tribune paid 

the advisory fees “with actual intent to hinder, delay or defraud” its creditors.57  Moreover, that 

                                                 
54 See O’Toole v. Karnani (In re Trinsum Grp., Inc.), 460 B.R. 379, 387 (Bankr. S.D.N.Y. 2011) 
(“Plausibility . . . depends on a host of considerations: the full factual picture presented by the 
complaint, the particular cause of action and its elements, and the existence of alternative 
explanations so obvious that they render plaintiff’s inferences unreasonable.”). 

55 See, e.g., Liquidation Trust v. Daimler AG (In re Old Carco LLC), 509 F. App’x 77, 78 (2d 
Cir. 2013) (affirming dismissal because the “Trust failed to plausibly allege that the debtor 
(CarCo) received less than reasonably equivalent value.”); Official Comm. of Unsecured 
Creditors of Hydrogen LLC v. Blomen, 431 B.R. 337, 353 (Bankr. S.D.N.Y. 2010) (dismissing 
constructive fraudulent transfer claim where there was “a complete absence of facts supporting 
the allegation that the Debtor received less than reasonably equivalent value in exchange for the 
payments made to Defendants.”); In re Enron Corp., No. 01-16034, 2006 WL 2400369, at *8 
(Bankr. S.D.N.Y. May 11, 2006) (dismissing constructive fraudulent transfer claim because 
plaintiffs failed to allege that the debtor did not receive reasonably equivalent value).   

56 Allstate Ins. Co. v. Countrywide Fin. Corp., 842 F. Supp. 2d 1216, 1227 (C.D. Cal. 2012). 

57 11 U.S.C. § 548(a)(1)(A); In re Bernard L. Madoff Inv. Secs. LLC, 740 F.3d 81, 90 n.11 (2d 
Cir. 2014) (“A transfer is deemed to be fraudulent—and therefore ‘avoidable’ under the 
Bankruptcy Code—if the transfer was made ‘with actual intent to hinder, delay, or defraud any 
entity to which the debtor was or became . . . indebted’”); Pereira v. Grecogas Ltd. (In re Saba 
Enters., Inc.), 421 B.R. 626, 642 (Bankr. S.D.N.Y. 2009); In re Marketxt Holdings Corp., 361 
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fraudulent intent must be specific to the particular transaction the Trustee seeks to avoid.58  The 

Trustee cannot meet that heavy burden here, because he does not allege that Tribune intended to 

defraud its creditors by paying the advisory fees—as opposed to by entering into the LBO. 

The Second Circuit’s decision in Sharp International illustrates the FAC’s fatal flaw.  

There, the Sharp estate sued State Street Bank to claw back $12.25 million Sharp paid State 

Street to partly satisfy a $15 million loan.  Sharp’s trustee alleged that State Street knew that the 

payment came from the proceeds of $25 million Sharp management had fraudulently 

borrowed.59  But the Second Circuit affirmed the actual fraudulent conveyance claim’s dismissal, 

holding that the “fraud alleged in the complaint relates to the manner in which Sharp obtained 

new funding . . . not Sharp’s subsequent payment of part of the proceeds to State Street.”60  The 

Court concluded that the payment “at most [was] a preference between creditors and did not 

‘hinder, delay, or defraud either present or future creditors.’”61 

This case is on all fours with Sharp.  While courts permit a trustee to plead the 

transferor’s fraudulent intent by identifying “badges of fraud,”62 all of the alleged badges of 

                                                                                                                                                             
B.R. 369, 395 (Bankr. S.D.N.Y. 2007) (actual fraudulent conveyance claims subject to Rule 
9(b)’s pleading with particularity requirement). 

58 See In re Sharp Int’l Corp., 403 F.3d 43, 56 (2d Cir. 2005).  While Sharp International was 
decided under New York’s Debtor & Creditor Law and not the Bankruptcy Code, both statutes 
require the same showing of the transferor’s fraudulent intent.  Compare 11 U.S.C. § 
548(a)(1)(A) with N.Y. Debt. & Credit. L. § 276; see also In re Agape World, Inc., 467 B.R. 556, 
569 (Bankr. E.D.N.Y. 2012) (holding that actual fraudulent conveyance claims under both the 
Bankruptcy Code and New York’s Debtor & Creditor Law “require[] a finding of intent by the 
transferor to defraud”). 

59 Sharp Int’l Corp., 403 F.3d at 47-48. 

60 Id. at 56. 

61 Id. 

62 Id.; see also Pereira, 421 B.R. at 643.  
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fraud pled here relate solely to the approval of the LBO in 2007, not to the payment of the 

advisory fees in 2008.  (FAC ¶¶ 205-29; 255; 256(d).)  Indeed, as in Sharp, the Trustee only 

alleges that Tribune paid the advisory fees “at the same time as” or “with the proceeds of[] the 

LBO Loans.”  (FAC ¶ 256(c).)  The Trustee does not allege that Tribune paid the advisory fees 

with an intent to defraud its creditors. 

Moreover, the alleged badges of fraud—to the extent that they could be construed to 

relate to the payment of the advisory fees—fail to establish a “strong inference” that Tribune 

paid the advisory fees to defraud its other creditors.  For example, the Trustee does not allege: (i) 

a familial or particularly close relationship between Tribune and CGMI or MLPFS;63 (ii) that the 

advisory fees were paid in haste or in secret; or (iii) that MLPFS or CGMI retained an interest in 

Tribune’s business or property after the January 2008 payment.  And even if the advisory fees 

were somehow not an ordinary business event (FAC ¶ 256(b)), “allegations of questionable 

transactions not in the ordinary course of business,” standing alone, do “not give rise to an 

inference that [CGMI and MLPFS] knowingly participated in a scheme to defraud [Tribune’s] 

creditors.”64  Accordingly, the Court should also dismiss the actual fraudulent conveyance claim. 

CONCLUSION 

For the foregoing reasons, the FAC should be dismissed in its entirety with prejudice.   

                                                 
63 While the FAC alleges that CGMI and MLPFS representatives attended numerous Tribune 
board meetings between 2005 and 2007 (FAC ¶¶ 83-84), there is no allegation that there was 
anything improper about a financial advisor regularly meeting with its client. 

64 In re Actrade Fin. Techs. Ltd., 337 B.R. 791, 809-10 (Bankr. S.D.N.Y. 2005) (dismissing 
actual fraudulent conveyance claim because “the Complaint contains few if any ‘badges of 
fraud’ in its various allegations”); see also Marketxt Holdings, 361 B.R. at 396-97 (dismissing 
actual fraudulent conveyance claim where trustee failed to allege close familial or personal 
relationships between the parties or that transfers were made in secret).   
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Defendants Morgan Stanley & Co. LLC (“Morgan Stanley”) and Morgan Stanley Capital 

Services Inc. (“MSCS”) (together, “MS Defendants”) respectfully submit this Memorandum of 

Law in support of their motion to dismiss with prejudice (and without leave to replead) under 

Rules 8, 9(b) and 12(b)(6) of the Federal Rules of Civil Procedure, Counts 24-30 of the Fifth 

Amended Complaint (“FAC”), filed by Marc S. Kirschner as Litigation Trustee for the Tribune 

Litigation Trust (“Trustee”) of Tribune Company (“Tribune” or “Company”).1

PRELIMINARY STATEMENT 

 On April 10, 2010, the Bankruptcy Court appointed Kenneth N. Klee, an author of the 

Bankruptcy Code, as Examiner to conduct an investigation into the 2007 leveraged buyout 

(“LBO”) of Tribune that allegedly resulted in the Company’s bankruptcy. In particular, the 

Examiner was ordered “to evaluate the potential claims and causes of action held by the Debtors’ 

estates.”2 The investigation cost $12 million and involved the review of over three million pages 

of documents.3 The Examiner had subpoena power and interviewed 34 witnesses. At the 

investigation’s conclusion, the Examiner issued a four volume, over 1,200 page report containing 

findings of fact (“Examiner Report”),4 which addressed, among other things, the precise issues 

raised by the FAC against Morgan Stanley.

1 Morgan Stanley moves to dismiss Counts 20 through 22 and 31 in Motion 8 behalf of the 
Financial Advisors (the “Financial Advisors Motion”). Morgan Stanley and MSCS expressly 
incorporate the Financial Advisors Motion by reference. 

2 See Order Approving Work and Expense Plan and Modifying Examiner Order, In re Tribune 
Co., 08-13141 (KJC) (Bankr. D. Del. May 11, 2010) ECF No. 4321. 

3 See Omnibus Order Approving Final Fee Applications for Kenneth N. Klee, the Examiner and 
His Professionals, at Ex. A, In re Tribune Co., No. 08-13141 (KJC) (Bankr. D. Del. Oct. 22, 
2010), ECF No. 6077; see also Examiner Report, Vol. I at 29, defined infra at note 4.

4 Report of Kenneth N. Klee, as Examiner, In re Tribune Co., 08-13141 (KJC) (Bankr. D. Del. 
July 26, 2010) ECF Nos. 5130-5133; see also note 10, infra.
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The Examiner exonerated Morgan Stanley in every respect: he found that it properly 

advised the special committee of Tribune’s board of directors (the “Special Committee”) in 

connection with the LBO, that it never agreed to and never was supposed to opine on the 

solvency of Tribune after the LBO, and that it was Tribune’s management that engaged in 

wrongdoing and misled Tribune’s board of directors (“Board”) to obtain final board approval of 

the LBO, without any participation by Morgan Stanley. 

The Trustee bases the FAC on precisely the same record: the same documents reviewed 

by the Examiner and the same interviews conducted by the Examiner. Indeed, the Trustee 

follows to a tee the findings of the Examiner in fashioning the FAC’s allegations, and just like 

the Examiner, places principal blame for the “destruction of Tribune” on the “greed, fraud and 

financial chicanery” of its directors and officers. FAC ¶ 1. Yet somehow, when it comes to 

Morgan Stanley, the Trustee jettisons the Examiner’s inconvenient findings and alleges the exact 

opposite of what the Examiner concluded. Apparently determined to pursue his claims no matter 

what the evidence or costs, the Trustee—on behalf of Tribune, the very party alleged to have 

engaged in wrongdoing—is suing Morgan Stanley for aiding and abetting Tribune’s breaches of 

fiduciary duty, breach of its own alleged fiduciary duty, and professional malpractice, among 

other claims.   

By adopting the Examiner Report in all other respects, and by alleging claims against 

Morgan Stanley that were specifically rejected by the Examiner based on the identical record, the 

Trustee goes too far. Morgan Stanley is primarily alleged to have failed to advise the Tribune 

Board that step two of the LBO would render Tribune insolvent. But the FAC also adopts the 

Examiner’s findings that Morgan Stanley was not retained by Tribune or its Board, each of 

which had other financial advisors. And the FAC also concedes, following the Examiner’s 
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findings, that Morgan Stanley was not retained to provide any opinion as to Tribune’s solvency. 

Rather, Morgan Stanley was retained to advise the Special Committee in connection with the 

LBO and to provide a fairness opinion with respect to the consideration to be received by 

Tribune shareholders in the LBO. There is no allegation that Morgan Stanley engaged in any 

wrongdoing relating to its retention by the Special Committee or the issuance of its fairness 

opinion. Based on the same evidence relied on in the FAC, the Examiner concluded that 

“Morgan Stanley’s sole client throughout its engagement was the Special Committee, not 

Tribune or Tribune’s management” and “Morgan Stanley was not asked to, nor did it, undertake 

or present a comprehensive evaluation” of Tribune’s solvency. Vol. I, p. 639; id. at Vol. II, p. 72. 

Morgan Stanley is also alleged to have “allowed” Tribune management to lie to 

Tribune’s solvency advisor, VRC, in order to obtain a favorable solvency opinion from that firm. 

FAC ¶ 552(c). Specifically, Tribune management is alleged to have told VRC that Morgan 

Stanley believed the Company could refinance its debt. Id. ¶ 317. This allegation is 

unsustainable, however, because the FAC concedes, again following the Examiner Report, that 

Morgan Stanley expressly told Tribune management it could not make such a representation. See

id. ¶ 316 (alleging that Morgan Stanley told Tribune’s Treasurer “that Morgan Stanley was 

unable to make a representation as to Tribune’s ability to refinance its debt.”) (emphasis in 

original). And based on the identical record, the Examiner concluded that Tribune management 

abused Morgan Stanley’s name to procure a solvency opinion “without authorization from 

Morgan Stanley.” Examiner Report at Vol. I, p. 12 (emphasis added). Indeed the Examiner 

concluded that Tribune’s management procured the necessary solvency opinion from VRC for 

step two of the LBO through “dishonesty and lack of candor about the role played by Morgan 

Stanley in connection with VRC’s solvency opinion and on the question of Tribune’s solvency 
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generally.” Id. at Vol. I, p. 10. It is an abuse of the pleading process for the Trustee to agree with 

the findings that Tribune engaged in dishonesty about the role of Morgan Stanley and then, in the 

name of the very same dishonest entity, bring claims against Morgan Stanley.  

Nevertheless, based on these defective theories and conflicting allegations, the FAC 

includes a number of flawed legal causes of action against Morgan Stanley that should be 

dismissed, as summarized below. 

First, as set forth in the Financial Advisors Motion also filed today, the Trustee’s claims 

against Morgan Stanley for aiding and abetting Tribune’s breaches of fiduciary duties, 

professional malpractice and unjust enrichment are barred by the doctrine of in pari delicto.

Under the doctrine, the Trustee cannot pursue claims on behalf of the Company against third 

parties, like Morgan Stanley, when the Trustee alleges that the Company itself—through its 

management and directors—engaged in the very wrongdoing that caused Tribune to fall into 

bankruptcy. Nor does the FAC sufficiently allege such claims against Morgan Stanley given the 

FAC’s own allegations and the Examiner’s conclusions—that Morgan Stanley had nothing to do 

with the alleged misconduct at issue. See Financial Advisors Mot. at pp. 6-18. 

Second, as set forth below, the Trustee’s claim against Morgan Stanley for breach of 

fiduciary duty fails because Morgan Stanley did not owe any fiduciary duties to the Special 

Committee. Its obligations are governed by contract—its engagement letter. Morgan Stanley is 

not alleged to have breached its duties under its engagement letter. Its primary duty was to 

provide the Special Committee with a fairness opinion, which it unquestionably did. It had no 

duty under its engagement to advise Tribune as to Tribune’s solvency. Moreover, even if Morgan 

Stanley owed a fiduciary duty to Tribune, any claim for breach would also be barred by in pari 

delicto. See Point I.A, infra.
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Third, for good measure, the Trustee tosses in a claim against Morgan Stanley under 

common law fraud for insider trading that has nothing to do with the other claims. The Trustee 

claims that Morgan Stanley purchased Tribune debentures in 2008 based on inside information 

about Tribune’s potential bankruptcy. FAC ¶ 573. Tribune’s financial distress in 2008 was 

widely reported, and the debentures were acquired as a potential setoff, permitted by contract, 

against its payable to Tribune on an interest rate swap between MSCS (a Morgan Stanley 

affiliate) and Tribune. The Trustee did not assert this claim under Rule 10b-5 of the federal 

securities laws because the Trustee would lack standing to pursue such a claim—Tribune was 

neither a seller nor purchaser of the relevant securities. But the Trustee does not even attempt to 

plead the elements of a common law fraud. Nowhere does the FAC allege that Morgan Stanley 

knowingly made any material misrepresentations to Tribune that Tribune relied upon, and that 

Morgan Stanley thereby caused Tribune harm. This fundamental pleading defect is fatal. 

Instead, the FAC resorts to accusations that are completely unfounded and that do not 

come close to satisfying the heightened pleading standard for fraud claims under Rule 9(b). For 

example, while the FAC asserts that Morgan Stanley and MSCS engaged in a “scheme to 

wrongfully exploit” the swap agreement (id. ¶ 363), the FAC never explains how or when this 

“scheme” was hatched or by whom as required by Rule 9(b). Nor does the FAC plead 

particularized facts to support its contention that Morgan Stanley “induced” Tribune to provide it 

with confidential information to trade on. Id. ¶ 573. To the contrary, the FAC acknowledges that 

the Special Committee willingly engaged Morgan Stanley as its financial advisor nearly two 

years before the first debenture purchases at issue were made. See id. ¶ 137. 

Even overlooking these defects, the Trustee does not plead any facts to suggest Morgan 

Stanley purchased the debentures based on confidential information. The FAC’s bald supposition 
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cannot overcome the more plausible non-fraudulent explanation: Morgan Stanley purchased the 

debentures as a potential setoff against its exposure to Tribune under the swap agreement based 

on the very public deteriorating market conditions during the financial crisis in 2008. These 

purchases were in accordance with Morgan Stanley’s right under the swap agreement to “set off” 

amounts owed to Tribune based on amounts owed to MSCS. See Points I.B-D, infra.

Finally, the Trustee asserts a number of claims against the MS Defendants under the 

Bankruptcy Code. The Trustee’s claim against Morgan Stanley to claw back its advisor fee is 

addressed in the Financial Advisors Motion (pp. 19-29). The Trustee’s remaining bankruptcy 

claims—violation of the automatic stay, equitable disallowance, subordination, denial of setoff, 

and turnover—challenge MSCS’s contractually permissible setoff under the swap agreement. 

MSCS could not have violated the automatic stay when setting off because its actions fit 

squarely within an exception to the automatic stay provisions of the Bankruptcy Code. Further, 

the Trustee fails to allege facts necessary to support equitable subordination and neither 

“equitable disallowance” nor “denial of setoff” are legally recognizable remedies under the 

statute. Similarly, turnover is not an available remedy where a debt—such as the asserted 

amounts due to Tribune under the swap agreement—is in dispute. For these reasons and those set 

forth in Point II below, Counts 20 and 28-30 should be dismissed. 

STATEMENT OF FACTS 

A. Morgan Stanley’s Engagement as Financial Advisor to the Special 
Committee – Not the Company or the Board. 

As the FAC sets forth, Tribune engaged in a two-step LBO in 2007. FAC ¶ 119. In 

connection with the LBO, Tribune’s Board hired two other defendants to this action, Citigroup 

Global Markets Inc. and Merrill, Lynch, Pierce, Fenner & Smith Incorporated to serve as its 

financial advisors. Id. ¶ 126. Tribune also retained VRC—not Morgan Stanley—to provide 
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solvency opinions with respect to each of steps one and two of the LBO. Id. ¶ 201.

Contrary to the FAC’s oblique implications, Morgan Stanley was not retained to advise 

Tribune, nor was it retained to provide advice with respect to Tribune’s solvency. Rather, as the 

FAC elsewhere admits, Morgan Stanley was engaged to advise the Special Committee of the 

Tribune Board. Id. ¶ 137. Morgan Stanley’s engagement letter (the “Engagement Letter”) sets 

forth the parameters of its retention: Morgan Stanley would advise the Special Committee “in 

connection with (i) a possible sale, merger or other strategic business combination involving a 

change of control of the Company” or “(ii) a potential recapitalization or restructuring plan . . . 

for Tribune.” Ex. A, Engagement Letter at 1.5

Morgan Stanley’s responsibilities as set forth in the Engagement Letter were to 

“(i) review[] the analyses and presentations of the Company’s financial advisors; (ii) represent[] 

the [Special] Committee throughout the process; (iii) mak[e] recommendations to the [Special] 

Committee to improve the process; and (iv) provid[e] the [Special] Committee a fairness 

opinion.” Id. Morgan Stanley would “not independently evaluate or appraise any assets or 

liabilities that may be involved in th[e] engagement.” Id. at 2. Rather, Morgan Stanley was to 

“assume that any forecasted financial information reflects the best available estimates of future 

5 On a motion to dismiss, the Court may consider “(1) documents attached to or incorporated by 
reference in the complaint, (2) documents integral to and relied upon in the complaint, even if 
not attached or incorporated by reference, (3) public disclosure documents required by law to be, 
and that have been, filed with the SEC, and (4) facts of which judicial notice properly may be 
taken.” Bd. of Trs. v. Mechel OAO, 811 F. Supp. 2d 853, 865 (S.D.N.Y. 2011) (Sullivan, J.) 
(citation omitted). Specifically, Morgan Stanley’s Engagement Letter and accompanying 
indemnity agreement and the swap agreement with MSCS are incorporated by reference into the 
FAC and integral to the Trustee’s allegations. See FAC ¶¶ 15, 169, 340 (referencing the 
Engagement Letter); 361-62 (describing the swap agreement). References to exhibits (“Ex.”) 
refer to exhibits to the Declaration of Jonathan D. Polkes in Support of the Morgan Stanley 
Defendants’ Motion to Dismiss Counts 24-30 of the Fifth Amended Complaint.   
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financial performance.” Id.6

As part of the engagement, Tribune and Morgan Stanley also entered into an indemnity 

agreement (the “Indemnity Agreement”) in which Tribune expressly agreed “to indemnify and 

hold harmless [Morgan Stanley] and [its] affiliates . . . for all reasonable expenses . . . [except 

those] that result[] from the bad faith, willful misconduct, or gross negligence of [Morgan 

Stanley and its affiliates, directors, officers, employees, and agents].” Id. at 6. 

Pursuant to the Engagement Letter, Morgan Stanley delivered its fairness opinion in 

connection with the LBO on April 1, 2007.7 The FAC does not allege—and the Examiner did not 

find—that Morgan Stanley engaged in any wrongdoing in connection with the services it 

performed pursuant to the Engagement Letter, including its fairness opinion. FAC ¶¶ 137, 326, 

342.8

B. Step Two of the LBO and VRC’s Solvency Opinion 

Well after Morgan Stanley issued its fairness opinion, VRC issued its solvency opinion 

with respect to step two of the LBO on December 20, 2007. The FAC alleges—and the Examiner 

agreed—that VRC’s opinion was marred by Tribune management’s dishonesty and deceit. FAC 

6 In consideration for the specific services detailed in the Engagement Letter, the Special 
Committee agreed to pay Morgan Stanley $10 million. Id. at 1. The Engagement Letter provided 
that the Special Committee could discuss with Morgan Stanley whether any additional fee was 
appropriate, which would “reflect such considerations as the duration and complexity of the 
engagement and, in the event of a Transaction or Plan, the value added by Morgan Stanley.” Id.
Morgan Stanley acknowledged that Tribune was not obligated to pay any additional fee and as 
the FAC acknowledges, Morgan Stanley did not receive any additional fee. Id. at 2; FAC ¶ 169. 

7 In recognition that Morgan Stanley had thereby fulfilled its main obligation under the 
Engagement Letter, Tribune paid Morgan Stanley the entire $10 million fee required for Morgan 
Stanley’s services under the Engagement Letter by May 2007. FAC ¶ 15. 

8 The FAC also alleges that on or about November 10, 2008, Tribune engaged Morgan Stanley 
for a separate service: to provide financial advisory services relating to a potential bankruptcy 
filing by Tribune. Id. ¶ 365. On December 1, 2008, Morgan Stanley’s engagement was 
terminated. Id. ¶ 371. There are no allegations that Morgan Stanley provided any advice in 
connection with this alleged engagement. 
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¶¶ 315-17; see supra at pp. 3-4. Specifically, the FAC claims that the Company gave VRC 

“patently unreasonable” projections upon which to base its opinion (id. ¶¶ 315, 321) and that 

certain of the officer defendants “decided to mislead VRC into believing that Morgan Stanley 

had” represented that Tribune could refinance its debt (id. ¶ 315). Only thereafter did VRC issue 

its solvency opinion. Id. ¶ 317. 

While the FAC alleges that Morgan Stanley somehow “allowed” this to happen, other 

allegations of the FAC contradict this theory entirely. For example, the FAC admits that Morgan 

Stanley explicitly told Tribune management that “Morgan Stanley was unable to make a 

representation as to Tribune’s ability to refinance its debt.” Id. ¶ 316. Indeed, the FAC 

acknowledges that Morgan Stanley “never represented that it agreed with management’s 

refinancing assumptions” and “VRC never sought or received confirmation of Morgan Stanley’s 

view from, or otherwise discussed the Tribune representation letter with, Morgan Stanley itself.” 

Id. ¶¶ 316-17. The Examiner likewise concluded that Tribune’s management improperly “used 

Morgan Stanley’s imprimatur to bolster VRC’s solvency opinion and push Step Two over the 

goal line, without authorization from Morgan Stanley.” Examiner Report at Vol. I, p. 12. He 

found “the record reflects that management never told Morgan Stanley that Tribune’s 

representation letter or VRC’s opinion would refer to Morgan Stanley or that VRC’s opinion 

would so state.” Id. at Vol. II, p. 46; see also id. at Vol. I, p. 578 (“There is no evidence that 

Morgan Stanley personnel were furnished drafts of the December 2, 2007 VRC refinancing 

representation letter.”).9

9 The FAC suggests that Morgan Stanley knew about management’s false representation because 
it was asked about it by lenders. FAC ¶ 341. However, the lenders’ alleged inquiry hardly 
supports the notion that Morgan Stanley knew that Tribune management was lying to VRC in 
order to procure a solvency opinion. The Examiner concurred. See Examiner Report, Vol. II at 
39-48.
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Despite the foregoing, the FAC references two internal Morgan Stanley documents to 

suggest that Morgan Stanley should have told Tribune that step two of the LBO would render the 

Company insolvent. First, the FAC refers to an internal Morgan Stanley email in which Morgan 

Stanley discussed reviewing VRC’s solvency opinion with respect to step one and “making sure 

that VRC (based on their initial analysis) would still today render an opinion that Tribune 

remains a solvent entity.” FAC ¶ 331. Second, the FAC refers to several Morgan Stanley internal 

valuations of the Company, which under one scenario applying certain assumptions, showed that 

the Company would be insolvent after step two. Id. ¶ 332. Neither of these documents change the 

uncontested facts—acknowledged in the FAC—that Morgan Stanley was not asked to provide a 

solvency opinion or otherwise evaluate VRC’s solvency opinion. Based on the identical record, 

the Examiner concluded that: (i) “Morgan Stanley was not asked to, nor did it, undertake to 

present a comprehensive evaluation of VRC’s Step Two solvency opinion,” (ii) Morgan 

Stanley’s role was “qualitatively different from the type of evaluation VRC made with respect to 

Tribune’s solvency and capital adequacy,” and (iii) Morgan Stanley did not perform advisory 

services or make “favorable analyses and recommendations concerning VRC’s opinion.” 

Examiner Report at Vol. I, p. 650; id. at Vol. II, p. 47, 72. 

C. The Examiner Report10

After Tribune filed for bankruptcy, the Bankruptcy Court appointed an examiner, 

Kenneth N. Klee, to investigate potential claims and causes of action held by the Debtors’ estates 

in connection with the Tribune’s two-step LBO against “any entity which may bear liability, 

10 While the Trustee does not explicitly rely on the Examiner Report, the allegations in the FAC 
are clearly derived from the Examiner Report and discovery produced to the Examiner. The 
Trustee acknowledged as much by filing portions of the FAC under seal. The Examiner Report 
may be properly considered because it is “integral” and “heavily relied upon by plaintiffs in their 
complaint.” See In re Polaroid Corp. Sec. Litig., 465 F. Supp. 2d 232, 241 (S.D.N.Y. 2006) 
(internal quotations and citations omitted) (expressly considering findings of an Examiner Report 
that was integral to the complaint in the dismissal of fraud claims).  
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including . . . the Debtors’ advisors.” Id. at Vol. I, p. 2. In connection with his investigation, the 

Examiner collected and reviewed over 3 million documents and interviewed over 30 witnesses, 

including witnesses from Morgan Stanley. Based on the same mountain of evidence that the 

Trustee now claims support the FAC, the Examiner reached the following conclusions: 

It was “highly likely” that step two of the LBO caused Tribune’s insolvency;11

The blame lay squarely with Tribune;12

Morgan Stanley engaged in no wrongdoing.13

D. MSCS’s Swap Agreement and Debenture Purchases 

Completely separate and apart from the above, in 1994, years before the LBO, MSCS—

an affiliate of Morgan Stanley—entered into an interest rate swap transaction with Tribune’s 

predecessor, the Times Mirror Company pursuant to an ISDA Master Agreement and the 

Schedule thereto, dated August 5, 1994, and Confirmation, dated December 19, 1994, (together, 

the “Swap Agreement”). FAC ¶ 361. As the FAC concedes, the Swap Agreement explicitly 

provided that in the event of a bankruptcy of the Times Mirror Company—and Tribune as 

successor—MSCS could protect itself by terminating the Swap Agreement and “setting off” any 

amounts owed to Tribune by amounts that Tribune owed to MSCS or its affiliates: 

11 Id. at Vol. I, p. 9. 

12 The Examiner found that Tribune’s management procured the necessary solvency opinion 
from VRC for step two through “dishonesty and lack of candor about the role played by Morgan 
Stanley in connection with VRC’s solvency opinion and on the question of Tribune’s solvency 
generally.” Id. at Vol. I, p. 10. 

13 The Examiner found that “Morgan Stanley’s sole client throughout its engagement was the 
Special Committee, not Tribune or Tribune’s management.” Id. at Vol. I, p. 639. And that 
“[t]here is no evidence . . . that Morgan Stanley undertook representation of Tribune at Step 
Two, and (given the explicit provisions of Morgan Stanley’s engagement letter), it would not 
have been reasonable for management to have assumed otherwise.” Id. at Vol. II, p. 65 n.205. In 
sum, the Examiner found that “the record does not support the conclusion that Morgan Stanley 
knowingly assisted, encouraged, or advocated a breach of duty.” Id. at Vol. II, p. 397. 
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[Upon] the occurrence or designation of an Early Termination Date on account of 
an Event of Default with respect to a party hereto . . . , any amount payable by 
[Non-defaulting Party] or any Affiliate of [the Non-defaulting Party] under this 
Agreement . . . or in respect of any other matured, liquidated, or terminated 
obligation . . . will, at the option of [the Non-defaulting Party] or any affiliate of 
[Non-defaulting Party] (and without prior notice to [Defaulting Party]), be 
reduced by its setoff and recoupment against any amount(s) payable by 
[Defaulting Party] to [Non-defaulting Party] or any Affiliate of [Non-defaulting 
Party] under this Agreement . . . or in respect of any other matured, liquidated or 
terminated obligation.”  

 Ex. B, Swap Agreement, Schedule at 25, Part 5(h); see also FAC ¶ 362.

When market conditions deteriorated during the financial crisis in 2008 and it was widely 

reported that Tribune was in serious trouble, MSCS began buying Tribune 7.5% debentures (the 

“Debentures”) as a potential setoff against its payable to Tribune under the Swap Agreement. For 

example, on April 7, 2008, it was reported that Tribune may need to draw down on lines of credit 

to avoid default.14 On April 11 and 15, 2008, traders within Morgan Stanley purchased 

$18,856,000 in principal amount of the Debentures, which were transferred to MSCS on April 

21, 2008. Id. ¶ 364. Between March and August 2008, the Debentures were downgraded by all 

three major ratings agencies. See Ex. D, Ratings for Tribune 7.5% debentures.

In October 2008, news reports began to question Tribune’s ability to pay its debt 

obligations, and the price of the Debentures fell by approximately 46%, from $26 to $14.15 On 

November 10, 2008, Tribune filed its third quarter 2008 Form 10-Q showing an 83% decrease in 

14 See Ex. C, Pierre Paulden & Shannon Harrington, Tribune, Dole May Need to Draw Down 
Bank Credit Lines, Bloomberg News, Apr. 7, 2008 (“Even if Tribune, bought by billionaire 
investor Samuel Zell “Sam” for $8.1 billion in June, taps its entire $750 million credit line, it still 
may not be able to pay back $1.85 billion of debt maturing in the next two years, the analysts 
said.”).

15 See Ex. E, Selected prices of Tribune 7.5% debentures; Ex. F, Ameet Sachdev, Tribune
keeping ahead of massive debt load, Chicago Tribune, Oct. 3, 2008, at 36 (“[C]onfidence is 
shaky over whether Tribune Co. will be able to repay debt long term.”); Ex. G, Christine Idzelis, 
Tribune may miss debt payment, www.thedeal.com, Oct. 29, 2008 (“‘Default is a real 
possibility.’”).
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consolidated operating profit. See Ex. H, Tribune 3Q 2008 10-Q, at 44-46. The next day, S&P 

further downgraded Tribune and the Debentures. On November 17, 2008, Debenture prices 

dropped another 43%, to $8. See Ex. E. Three days later, on November 20, 2008, it was reported 

that “bankers . . . could potentially force the media conglomerate into a messy bankruptcy.” Ex. 

I, Nat Worden, Cuban’s Woes Latest Setback In Tribune’s Quest To Sell Cubs, Dow Jones News 

Service, Nov. 20, 2008. That same day, Morgan Stanley purchased $5,000,000 in principal 

amount of the Debentures at market prices. FAC ¶ 366. Then, on November 26, 2008, Morgan 

Stanley purchased an additional $5,000,000 in principal amount of the Debentures, again at 

market prices. Id. ¶ 367. 

When Tribune commenced its chapter 11 case under the Bankruptcy Code on December 

8, 2008, it trigged an Event of Default under the Swap Agreement. Id. ¶ 372. MSCS thereafter 

exercised its contractual right to “set off” amounts owed to Tribune under the Swap Agreement 

against amounts owed by Tribune to MSCS under the Debentures. Id. ¶ 374. MSCS informed 

Tribune of the setoff on December 18, 2008. Id. ¶ 373. MSCS also filed a proof of claim in 

Tribune’s chapter 11 case asserting a contingent, protective claim for the amount of the 

Debentures. Id. ¶ 375.

Ignoring the well-documented public deterioration of Tribune, and instead pointing to the 

simple fact that Morgan Stanley had provided Tribune with advisory services pre-bankruptcy, 

the Trustee concludes that Morgan Stanley’s debenture purchases in 2008 must have been based 

on material non-public information. But Tribune expressly recognized when it signed the 

Engagement Letter, that Morgan Stanley, as a large and diverse firm, had groups and affiliates 

that would continue to trade Tribune securities: 

Morgan Stanley is a full service securities firm engaged in securities trading, 
investment management and brokerage activities, as well as providing investment 
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banking, financing, and financial advisory services . . . [and] Morgan Stanley or 
its affiliates may at any time hold long or short positions, and may trade or 
otherwise effect transactions for our own account or the accounts of customers, in 
debt or equity securities or senior loans of the Company. 

Ex. A at 3. And Morgan Stanley’s publicly available written policies make clear that it uses 

“Information Barriers . . . to separate Private Side employees, who routinely receive [material 

non-public information] in the course of their employment, from Public Side employees, who 

routinely work in the public securities markets. Informational Barriers allow Public Side 

employees to continue to engage in transactions even when Private Side employees possess 

[material non-public information] about the related issuer or security.”16 The FAC does not 

allege any facts to suggest that these informational barriers were breached by Morgan Stanley. 

ARGUMENT 

To survive a motion to dismiss under Rule 12(b)(6), “a complaint must contain sufficient 

factual matter, accepted as true, to state a claim to relief that is plausible on its face.” Ashcroft v. 

Iqbal, 556 U.S. 662, 678 (2009) (citations omitted). “[L]abels and conclusions” and “naked 

assertion[s] devoid of further factual enhancement” do not suffice. Id. (citation omitted). A claim 

is not “plausible” unless the complaint’s non-conclusory allegations of wrongdoing are “more 

likely” than any lawful, alternative explanation. Id. at 678-683. Here, the FAC fails to satisfy the 

plausibility standard of Rule 8, much less the heightened pleading requirements of Rule 9(b) for 

claims involving fraud or mistake, like the Trustee’s common law fraud claim. 

16 Morgan Stanley Code of Conduct, 12 (2014), http://www.morganstanley.com/about/company 
/governance/pdf/ms-code-of-conduct.pdf (emphasis added); see also Morgan Stanley Code of 
Ethics (July 2013), http://www.morganstanley.com/about/company/governance/ethics.html 
(describing the use of Information Barriers to avoid conflicts of interest).  
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I. THE COMMON LAW CLAIMS 

The Trustee asserts seven common law claims against the MS Defendants. Three of the 

claims against Morgan Stanley—aiding and abetting breach of fiduciary duty, professional 

malpractice, and unjust enrichment—are addressed in the Financial Advisors Motion (pp. 6-18). 

The remaining four common law claims are addressed in turn below: (i) breach of fiduciary duty 

against Morgan Stanley; (ii) common law fraud against Morgan Stanley; (iii) aiding and abetting 

breach of fiduciary duty against MSCS; and (iv) breach of contract against MSCS.

A. The Trustee’s Claim Against Morgan Stanley for
Breach of Fiduciary Duty (Count 25) Should Be Dismissed 

The Trustee’s claim against Morgan Stanley for breach of fiduciary duty should be 

dismissed for six independent reasons.  

First and foremost, the Trustee’s claim is barred under the equitable doctrine of in pari 

delicto, which prohibits a corporation (or a party standing in the corporation’s shoes) from suing 

third parties, when the corporation, through its agents, commits fraud or other wrongdoing. See,

e.g, In re Am. Int’l Grp., Inc., Consol. Derivative Litig., 976 A.2d 872, 887 (Del. Ch. 2009) 

(dismissing claims against third parties brought by shareholders on behalf of corporation whose 

management allegedly engaged in illegal bid-rigging), aff’d sub nom. Teachers' Ret. Sys. of La. 

v. Gen. Re Corp., 11 A.3d 228 (Del. 2010). Here, the Trustee is standing in the shoes of the 

debtor Tribune. E.g., Rollins Envtl. Servs. (FS) Inc. v. Wright, 738 F. Supp. 150, 154 (D. Del. 

1990). And the FAC itself alleges that Tribune’s agents (management) knew that the LBO would 

render Tribune insolvent, but lied to Tribune’s Board to push step two over the goal line. FAC ¶¶ 

315-17. Tribune’s directors are also alleged to have knowingly or recklessly participated in 

management’s wrongdoing by approving the LBO. Id. ¶ 328. The in pari delicto rule bars 

precisely such a claim for breach of fiduciary duty against Morgan Stanley arising from the same 
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alleged wrongdoing. Under New York’s Wagoner Rule, the Trustee also lacks standing to pursue 

the claim barred by in pari delicto. See Financial Advisors Motion at pp. 10-11. 

Second, Morgan Stanley did not owe fiduciary duties to Tribune or Tribune’s Board. 

While the Trustee claims that Morgan Stanley “occupied a special position of trust and 

confidence in relation to the Company” and therefore “owed fiduciary obligations to the 

Company” (FAC ¶ 577), the Engagement Letter provides expressly that Morgan Stanley has 

“duties solely to the [Special] Committee.” Ex. A at 3 (emphasis added).  

Third, the Engagement Letter likewise did not create a fiduciary relationship between 

Morgan Stanley and the Special Committee. It is well established that a contract negotiated at 

arms-length and establishing a commercial relationship—like the Engagement Letter—does not 

give rise to fiduciary duties where neither party occupies a position of superiority. See Dynamis 

Therapeutics, Inc. v. Alberto-Culver Int’l Inc., 2010 WL 3834405, at*3 (D. Del. Sept. 24, 2010) 

(where “‘a condition of superiority’ is not present” in a commercial relationship then “a fiduciary 

relationship does not exist amongst the parties”) (citation omitted); see also Wal-Mart Stores, 

Inc. v. AIG Life Ins. Co., 901 A.2d 106, 114 (Del. 2006) (“it is vitally important that the exacting 

standards of fiduciary duties not be extended to quotidian commercial relationships”) (citation 

omitted). No such power imbalance is alleged here. Moreover, Morgan Stanley had none of the 

rights and obligations under the Engagement Letter that have been construed as indicia of a 

fiduciary relationship, such as the authority to bind or act on behalf of the Special Committee. 

Cf. Forsythe v. ESC Fund Mgmt. Co. (U.S.), Inc., 2007 WL 2982247 (Del. Ch. Oct. 9, 2007) 

(finding that independent contractors may owe fiduciary duties if given authority to act on the 

other party’s behalf or bind the other party). 

Fourth, there are no allegations that Morgan Stanley breached any of its contractual 
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obligations to the Special Committee under the Engagement Letter. While the FAC alleges that 

Morgan Stanley failed to inform Tribune that step two of the LBO would render the Company 

insolvent, the FAC concedes that Morgan Stanley was never engaged to provide a solvency 

opinion. Nor is Morgan Stanley alleged to have been in a position to question the ultimate 

conclusions of VRC, having not reviewed Tribune management’s representation letter (which 

falsely represented that Morgan Stanley had opined that Tribune could refinance its debt) or 

conducted an independent analysis of VRC’s solvency opinion. See supra at pp. 9-10. Based on 

the same facts, the Examiner concluded that “Morgan Stanley was not asked to, nor did it 

undertake or present a comprehensive evaluation of VRC’s Step Two solvency opinion.” 

Examiner Report at Vol. I, p. 650.  

Fifth, Tribune agreed to hold Morgan Stanley harmless for any claims other than those 

based in “bad faith, willful misconduct or gross negligence.” See supra at p. 8; Ex. A at 6. The

FAC alleges no facts demonstrating conduct that rises to those levels, instead simply stating, 

without support, that Morgan Stanley acted “with gross negligence” or “in bad faith.” See, e.g.,

FAC ¶¶ 553, 559.17 Without more, the Indemnity Agreement precludes the Trustee’s breach of 

fiduciary duty claim.  

Finally, to the extent the Trustee’s claim for breach of fiduciary duty is based on Morgan 

Stanley’s alleged insider trading (id. ¶ 581-82), that claim (subject to Rule 9(b)’s heightened 

pleading requirement for claims that sound in fraud) must fail for the reasons set forth in Section 

I.B. below.

17 Tews v. Cape Henlopen Sch. Dist., 2013 WL 1087580, at *2 (Del. Super. Ct. Feb. 14, 2013) 
(“Gross negligence ‘requires a showing of negligence that is a “higher level” of negligence 
representing extreme departure from the ordinary standard of care’”) (citation omitted); 
Brittingham v. Bd. of Adjustment of City of Rehoboth Beach, 2005 WL 1653979, at *1 (Del. 
Super. Ct. Apr. 26, 2005) (citing to Black Law Dictionary for the definition of “bad faith” as 
“[d]ishonesty of belief or purpose”).
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B. The Trustee’s Fraud Claim For Insider Trading Against Morgan Stanley 
(Count 24) Should Be Dismissed  

The FAC does not allege a cognizable common law fraud claim against Morgan Stanley 

for alleged insider trading. FAC ¶ 573. Although this claim was initially framed as a violation of 

Section 10(b) of the Securities Exchange Act of 1934 in earlier versions of the complaint, the 

Trustee appears to have recognized that he lacks standing to pursue a 10(b) claim because 

Tribune was neither the purchaser nor the seller of the securities at issue. See Blue Chip Stamps 

v. Manor Drug Stores, 421 U.S. 723, 730 (1975). Instead, the Trustee has styled the insider 

trading claim as one for common law fraud. But the mere fact that Morgan Stanley purchased the 

Debentures while Morgan Stanley was providing advisory services is entirely irrelevant to the 

Trustee’s fraud claim. To state a claim for fraud under New York law, the Trustee would have 

had to allege:  “(1) a material representation or omission of fact; (2) made with knowledge of its 

falsity; (3) with scienter or an intent to defraud; (4) upon which the plaintiff reasonably relied; 

and (5) such reliance caused damage to the plaintiff.” Bui v. Indus. Enters. of Am., Inc., 594 F. 

Supp. 2d 364, 371 (S.D.N.Y. 2009) (citation omitted). The FAC’s fraud allegations do not satisfy 

a single element, let alone the rigorous federal pleading standards required by Rule 9(b) when 

stating a fraud claim.18 The FAC does not allege that Morgan Stanley made any material 

18 It is settled that common law fraud must be pled in accordance with the heightened pleading 
requirements of Rule 9(b), which includes stating with particularity the circumstances 
constituting fraud or mistake. See Landesbank Baden-Wurttemberg v. Goldman, Sachs & Co.,
821 F. Supp. 2d 616, 621 (S.D.N.Y. 2011), aff’d, 478 F. App’x 679 (2d Cir. 2012). This includes 
the “who, what, where, why, when and how” of the fraud by “(1) specify[ing] the statements that 
the plaintiff contends were fraudulent, (2) identify[ing] the speaker, (3) stat[ing] where and when 
the statements were made, and (4) explain[ing] why the statements were fraudulent.” Id. (internal 
citation and quotation omitted). Under Rule 9(b), plaintiffs also must “allege facts that give rise 
to a strong inference of fraudulent intent.” Stephenson v. PricewaterhouseCoopers, LLP, 768 F. 
Supp. 2d 562, 571 (S.D.N.Y. 2011) (citation omitted) (dismissing common law fraud claims for 
failure to plead scienter in accordance with Rule 9(b)), aff’d, 482 F. App’x 618 (2d Cir. 2012), as
amended (June 13, 2012). 
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misrepresentation to Tribune—let alone knowingly—or ones relied upon to Tribune’s detriment. 

For example, Tribune is not alleged to have purchased or sold any debentures based on 

misleading statements by Morgan Stanley.  

Moreover, the FAC’s nebulous assertions that “Morgan Stanley and MSCS embarked on 

a scheme to wrongfully exploit . . . provisions of the Swap Agreement” (FAC ¶ 363) and Morgan 

Stanley “induced” Tribune to give confidential information to Morgan Stanley so it could trade 

on such information (id. ¶ 573), are lacking in any factual support. The FAC never alleges when 

or where the alleged “scheme” was formulated, or who was involved, as required to satisfy Rule 

9(b). See Nat’l Westminster Bank USA v. Weksel, 511 N.Y.S.2d 626, 629 (1st Dep’t 1987) 

(“[T]he complaint is deficient for it contains no allegations of fact from which it can be inferred 

that there existed an agreement or understanding . . . to cooperate in a fraudulent scheme”). Nor 

does the FAC allege how or when Tribune was “induced.” See In re Andrew Velez Constr., Inc.,

373 B.R. 262, 278 (Bankr. S.D.N.Y. 2007) (dismissing claim for fraudulent inducement because 

“[t]he Complaint does not set forth the time, place or specific statement upon which the 

allegation of fraudulent inducement is based.”). To the contrary, Morgan Stanley was engaged 

nearly two years before the Debenture purchases at issue were made. These allegations are 

salacious sound-bites, and nothing more.

Finally, the FAC does not contain a single particularized allegation to support its 

contention that Morgan Stanley used confidential information about Tribune’s financial 

condition in purchasing the Debentures to set off its obligations under the Swap Agreement. 

While the FAC alleges that “Morgan Stanley” purchased the Debentures while “Morgan 

Stanley” was in possession of material non-public information obtained in its capacity as a 

financial advisor (FAC ¶¶ 364, 368), “Morgan Stanley” is not an individual—it is a global 
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financial services firm that provides products and services through numerous subsidiaries and 

affiliates. Indeed, Morgan Stanley’s Engagement Letter with Tribune contemplated precisely this 

issue by expressly authorizing Morgan Stanley to trade in Tribune securities while providing 

investment banking advice. See supra at p. 13. Yet even without Tribune’s consent to trade—

which Morgan Stanley clearly had—attribution of insider knowledge across Morgan Stanley is 

inappropriate when, as here, the firm operates walls to prevent cross-firm disclosure of 

confidential information. See Ex. J, Connell v. Chase Manhattan Bank Nat’l Ass’n, 185 N.Y.L.J. 

7, 7 (N.Y. Sup. Ct. 1981) (explaining that the “legal inference of imputed knowledge . . . has no 

application to a case in which a deliberate block to an otherwise appropriate flow of information 

has been properly created”). Under the federal securities laws, these informational walls are a 

defense to insider trading claims. See Rule 10b5-1(c)(2), 17 C.F.R. 240.10B5-1. That Morgan 

Stanley traders, without access to confidential information, reacted to the potential payable to 

Tribune under the Swap Agreement as Tribune’s financial health publicly declined by 

purchasing offsetting positions in the Debentures is simply not evidence of insider trading, fraud, 

or any other sort of misconduct. See supra at pp. 12-13. The Trustee pleads no particularized 

facts to suggest otherwise.19

Accordingly, the FAC’s failure to plead any element of a common law fraud claim 

warrants dismissal of the claim. See Fink v. Citizens Mortg. Banking Ltd., 539 N.Y.S.2d 45, 45 

(2d Dep’t 1989) (“In order to plead a prima facie case of fraud, a plaintiff must allege each of the 

19 The Trustee improperly relies on “information and belief” allegations to support its fraud 
claim without providing any statement of facts upon which the allegations are based. See, e.g.,
FAC ¶ 365 (“Upon information and belief, the Company provided Morgan Stanley, in its 
capacity as professional financial advisor, with confidential financial information relating to the 
Company and its consideration of a bankruptcy filing in the near term”); Eickhorst v. Am. 
Completion & Dev. Corp., 706 F. Supp. 1087, 1091 (S.D.N.Y. 1989) (“allegations of fraud 
ordinarily may not be based upon information and belief,” and thus “plaintiffs are required to 
include a statement of the facts upon which the allegations of fraud are based”). 
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elements of fraud with particularity and must support each element with an allegation of fact.”).

C. The Trustee’s Claim that MSCS Aided and Abetted a Breach of
Fiduciary Duty by Morgan Stanley (Count 26) Should Be Dismissed 

The FAC’s claim against MSCS for aiding and abetting the purported breach of fiduciary 

duty by Morgan Stanley for engaging in insider trading (FAC ¶¶ 586-88) fails for two reasons. 

First, as a threshold matter, the FAC does not state an underlying breach of fiduciary duty against 

Morgan Stanley. See supra Part I.A; In re Santa Fe Pac. Corp. S’holder Litig., 1995 WL 

334258, at *11 (Del. Ch. May 31, 1995) (dismissing claim for aiding and abetting breach of 

fiduciary duty “[b]ecause none of the primary fiduciary duty claims . . . is legally sufficient”), 

rev’d on other grounds, 669 A.2d 59 (Del. 1995). Second, the Trustee fails to allege any factual 

details to supports its conclusory allegation that MSCS was a “knowing participant” in any 

breach of duty by Morgan Stanley, or facts from which knowing participation can be inferred. 

See Jackson Nat’l Life Ins. Co. v. Kennedy, 741 A.2d 377, 392 (Del. Ch. 1999) (“Mere 

conclusory statements devoid of factual details to support an allegation of knowing participation 

will fall short of the pleading requirement . . . .”). MSCS’s mere receipt of the Debentures to use 

as a potential setoff against its obligations under the Swap Agreement (see FAC ¶ 586)—the sole 

allegation against MSCS—is not sufficient to demonstrate knowing participation. See Malpiede

v. Townson, 780 A.2d 1075, 1096 (Del. 2001) (dismissing claims for aiding and abetting for 

failure to plead the element of “knowing participation in [the] breach by the defendants”) 

(citation omitted); Krys v. Pigott, 2014 WL 1394940 (2d Cir. Apr. 11, 2014) (dismissing claim 

for aiding and abetting breach of fiduciary duty for failure to plead “actual knowledge”). 

D. The Breach of Contract Claim Against MSCS (Count 27) Should Be 
Dismissed

The Trustee also alleges that MSCS “breached the Swap Agreement by acquiring in bad 

faith [the Debentures] from Morgan Stanley for the sole purpose of setting them off against the 
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amount that MSCS would owe to the Company under the Swap Agreement.” FAC ¶ 592. But 

acquiring Debentures as a potential setoff against an obligation under the Swap Agreement 

cannot be a breach of an implied covenant of good faith and fair dealing because the Swap 

Agreement specifically provided for the right of setoff. See supra at pp. 11-12; Murphy v. Am. 

Home Prods. Corp., 448 N.E.2d 86, 91 (N.Y. 1983) (“No obligation can be implied, however, 

which would be inconsistent with other terms of the contractual relationship.”); O’Reilly v. 

NYNEX Corp., 693 N.Y.S.2d 13, 15 (1st Dep’t 1999) (dismissing claim for breach of implied 

covenant of good faith and fair dealing because defendants actions were “in accord with the 

contracts’ express provisions allowing for termination without cause”). In the absence of any 

specific allegation that MSCS participated in any wrongdoing, MSCS’s exercise of its 

contractual right of setoff does not establish “bad faith” conduct. See Chrysler Credit Corp. v. 

Dioguardi Jeep Eagle, Inc., 596 N.Y.S.2d 230, 232 (4th Dep’t 1993) (finding that a party “does 

not act in bad faith when it exercises its contractual right”); Vill. on Canon v. Bankers Trust Co.,

920 F. Supp. 520, 534 (S.D.N.Y. 1996) (dismissing claim for breach of implied covenant when 

defendants actions were “expressly permitted” by the contract).20

II. THE BANKRUPTCY CLAIMS 

The FAC alleges four claims against the MS Defendants based on provisions of the 

Bankruptcy Code. The FAC’s claim to recover Morgan Stanley’s advisor fee as an intentional or 

constructive fraudulent transfer (Count 20) is addressed in the Financial Advisors Motion (p. 19-

20 Wallace v. Merrill Lynch Capital Servs., Inc., 2005 WL 3487809 (N.Y. Sup. Ct. Dec. 14, 
2005), aff’d, 816 N.Y.S.2d 412 (1st Dep’t 2006) is distinguishable and an outlier that is not 
binding on this court. In Wallace, the court declined to decide on a motion to dismiss whether 
exercising a contractual right of setoff constituted bad faith. But, scrutinizing contractual setoff 
rights under the implied covenant of good faith and fair dealing, absent specific allegations of 
bad faith conduct, would be contrary to the purpose of setoff provisions—the efficient settlement 
of swap contracts—and would disrupt market expectations with respect to setoff. 
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29). The remaining three bankruptcy counts are against MSCS and relate to the exercise of its 

contractual right of setoff under the express provisions of the Swap Agreement and the attempt 

by the Trustee to force MSCS to pay amounts that are subject to dispute. 

A. The Claim For Damages For Violations of the Automatic Stay (Count 28) 
Should Be Dismissed 

The Trustee alleges that MSCS violated the automatic stay under section 362(a)(7) of the 

Bankruptcy Code by offsetting the amount of the Debentures against amounts owed by MSCS to 

Tribune under the Swap Agreement. But, as a matter of law, MSCS’s actions fall within a 

statutory exception to the automatic stay. Further, the Trustee has not alleged facts to show 

contempt of court which is required to support a claim for damages by a corporate debtor for a 

stay violation. Accordingly, this Count should be dismissed. 

1. MSCS’s Actions Did Not Violate the Automatic Stay 

Section 362(b) contains 28 separate exceptions to the automatic stay, one of which 

expressly permits a swap participant to exercise rights of setoff. Section 362(b)(17) provides, in 

relevant part that the commencement of a chapter 11 case does not operate as a stay “of the 

exercise by a swap participant . . . of any contractual right (as defined in section 560) to offset or 

net out any termination value, payment amount, or other transfer obligation arising under or in 

connection with [a swap agreement].” 11 U.S.C. § 362(b)(17).21

The “safe harbor” for setoffs in this context is well settled. See, e.g., In re Lehman Bros. 

Holdings, Inc., 433 B.R. 101, 109 (Bankr. S.D.N.Y. 2010) (recognizing that the “safe harbor” 

provisions of the Bankruptcy Code “permit the exercise of a contractual right of offset in 

21 Contractual rights under section 560 include even those rights that do not appear in the 
contract itself, but are specified in the rules or bylaws of various clearing agencies, as well as 
those arising under common law or by reason of normal business practice. As to MSCS, the right 
to offset mutual claims expressly appears in the Swap Agreement. 
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connection with swap agreements, notwithstanding the operation of any provision of the 

Bankruptcy Code that could operate to stay, avoid or otherwise limit that right”), aff’d, 445 B.R. 

130 (S.D.N.Y. 2011). Indeed, “the language of the safe harbors is to be strictly interpreted even 

when the outcome may be prejudicial to the interests of the estate and its creditors.” In re 

Lehman Bros. Holdings Inc., 469 B.R. 415, 436 (Bankr. S.D.N.Y. 2012). “Bankruptcy courts 

will enforce the safe harbor provisions of the Bankruptcy Code in appropriate cases by 

dismissing avoidance actions on the pleadings.” Id. at 434, 446 (dismissing avoidance claims, 

reasoning that because the transfers were protected under the safe harbor provisions, the claims 

failed as a matter of law); see also In re Plassein Int’l Corp., 366 B.R. 318, 322–26 (Bankr. D. 

Del. 2007) (granting motion to dismiss claims seeking to avoid transfers protected under safe 

harbor section 546(e)), aff’d, 388 B.R. 46 (D. Del. 2008), aff’d, 590 F.3d 252 (3rd Cir. 2009). 

Here, as described above, both Tribune and MSCS had a contractual right to offset 

amounts owed under the Swap Agreement against any other obligations in the event of a 

bankruptcy of the other party. MSCS’s setoff right under the Swap Agreement, which the FAC 

expressly recognizes (see FAC ¶¶ 361-62), is protected by the exemption in section 362(b)(17) 

and the Trustee’s claim for violation of the automatic stay should be dismissed.

2. The FAC Fails to Allege Facts That Would Entitle The Trustee to 
Damages for an Automatic Stay Violation 

Even if MSCS’s setoff right was not exempt from the automatic stay, a corporate debtor, 

such as Tribune, may recover actual damages for violation of the stay only based on the court’s 

civil contempt powers. In re Worldcom, Inc., 361 B.R. 697, 721 (Bankr. S.D.N.Y. 2007) (“For 

non-individual debtors, ‘contempt proceedings are the proper means of compensation and 

punishment for willful violations of the stay.’”) (citing In re Chateaugay Corp., 920 F.2d 183, 

186 (2d Cir. 1990)). The standard for civil contempt for a stay violation is more stringent than 
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the statutory standard available to individual debtors for violations of the stay. In re 

Crysen/Montenay Energy Co., 902 F.2d 1098, 1104 (2d Cir. 1990). To meet the contempt 

standard, a plaintiff must allege specifically that the violator acted with maliciousness or bad 

faith. See Chateaugay, 920 F.2d at 187 (noting that contempt involves maliciousness or a lack of 

a good faith argument) (citing Crysen/Montenay Energy Co., 902 F.2d at 1104). While the FAC 

describes MSCS’s alleged violation as “wilful,” it is devoid of any allegations that MSCS acted 

maliciously or in bad faith. To the contrary, MSCS merely exercised its contractual rights under 

the Swap Agreement which, as discussed above, was permitted by a statutory exception to the 

automatic stay. Accordingly, Count 28 fails to plead a claim for damages and should be 

dismissed. 

B. The Equitable Subordination, Disallowance, and Denial of Setoff Against 
MSCS (Count 29) Should Be Dismissed 

On June 12, 2009, MSCS filed a protective proof of claim for the face amount of the 

Debentures to preserve MSCS’s rights should a court rule that its setoff under the Swap 

Agreement was not effective (the “MSCS Claim”). In Count 29, the Trustee seeks to equitably 

subordinate the MSCS Claim to the claims of other creditors in Tribune’s chapter 11 case, to 

“equitably disallow” the MSCS Claim, and to “deny” MSCS’s setoff. However, the FAC fails to 

allege the facts necessary to support equitable subordination and neither “equitable 

disallowance” nor “denial of setoff” are legally recognized remedies.  

1. Equitable Subordination 

To adequately plead equitable subordination, “a complaint must contain enough facts to 

satisfy each part of the following three-part test: (1) that the defendant-claimant engaged in 

inequitable conduct, (2) that the misconduct caused injury to the creditors or conferred an unfair 

advantage on the defendant-claimant and (3) that bestowing the remedy of equitable 
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subordination is not inconsistent with bankruptcy law.” In re Hydrogen, L.L.C., 431 B.R. 337, 

360 (Bankr. S.D.N.Y. 2010) (citing In re Mobile Steel Co., 563 F.2d 692, 700 (5th Cir. 1977)). If 

the creditor is not an insider of the debtor, courts also require the plaintiff to plead and prove that 

the creditor engaged in “gross and egregious” conduct “tantamount to fraud, misrepresentation, 

overreaching or spoliation.” In re Dreier LLP, 453 B.R. 499, 516 (Bankr. S.D.N.Y. 2011) (citing 

In re 80 Nassau Assocs., 169 B.R. 832, 838-39 (Bankr. S.D.N.Y. 1994)); In re Hydrogen, 

L.L.C., 431 B.R. at 361. Given this heightened requirement, the circumstances in which equitable 

subordination applies to ordinary creditors (i.e., non-insiders) are “few and far between.” In re 

Dreier LLP, 453 B.R. at 516 (citation omitted).  

As an initial matter, it is clear on the face of the FAC that MSCS was not an insider of 

Tribune. FAC ¶ 602 (“The purchase of Tribune 7.5% Debentures by Morgan Stanley and the 

transfer of those Debentures by Morgan Stanley to MSCS was a coordinated scheme by two 

affiliates that sought to allow an affiliated non-insider [MSCS] to prosper as a result of an 

insider’s acts [Morgan Stanley].”) (emphasis added). Notwithstanding this admission, the 

Trustee simply decrees that “equity dictates that MSCS be treated as an insider as well.” FAC ¶ 

602. In so doing, the Trustee completely ignores the fact that “insider” status may be established 

only by demonstrating that there was a close relationship between the creditor and the debtor, or 

that transactions were not conducted at arms’-length. Capmark Fin. Grp. Inc. v. Goldman Sachs 

Credit Partners L.P., 491 B.R. 335, 351 (S.D.N.Y. 2013) (citing In re A. Tarricone, Inc., 286 

B.R. 256, 262 (Bankr. S.D.N.Y. 2002)). Here, the Trustee alleges neither: the only “relationship” 

between Tribune and MSCS was one between contractual counterparties under the terms of 

Swap Agreement. See Capmark Fin. Grp. Inc., 491 B.R. at 351 (where plaintiffs alleged no more 

than an ordinary commercial lender relationship with defendant, court found that the allegations 
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did not suggest a “close” relationship with the debtors or the high level of control required for 

non-statutory insider status). And there is no allegation whatsoever that the Swap Agreement—

which was negotiated fourteen years prior to Tribune’s bankruptcy—was at anything but arm’s 

length.

Accordingly, because the FAC fails to adequately allege that MSCS was an insider of 

Tribune at the time of the setoff, the prayer for equitable subordination must be supported by 

allegations of egregious conduct by MSCS rising to the level of fraud, spoliation, or 

overreaching. As discussed above in Points I.C, I.D, and II.A, the FAC fails to allege any 

specific conduct on the part of MSCS that rises to this level and points solely to MSCS’s 

exercise of its express contractual right to set off any mutual obligation (and Tribune had exactly 

the same right if it had been the non-defaulting party). Ex. B, Swap Agreement Schedule at 

25(h). Accordingly, the portion of Count 29 concerning equitable subordination should be 

dismissed.  

2. Equitable Disallowance Is Not a Valid Cause of Action 

The Trustee seeks to “equitably disallow” the MSCS Claim. This remedy simply does not 

exist. The words “equitable disallowance” do not appear anywhere in the Bankruptcy Code, nor 

was the remedy of equitable disallowance included in the text of the Bankruptcy Act. 

Specifically, Section 502(b) of the Bankruptcy Code, which governs the allowance and 

disallowance of claims, enumerates nine exclusive grounds on which a court may disallow a 

claim. 11 U.S.C. §§ 502(b)(1)-(b)(9) (“[T]he court . . . shall allow such claim in such amount, 

except to the extent that . . .”) (emphasis added). Importantly, nowhere in section 502(b) is 

“equity” listed as a basis for disallowance. 

Indeed, no court has ever employed equitable disallowance as a remedy or as a sanction 

under the Bankruptcy Code. Moreover, the Supreme Court’s opinion in Travelers Casualty & 
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Surety Co. of America v. Pacific Gas & Electric Co., 549 U.S. 443 (2007), has been interpreted 

to affirmatively prohibit so-called equitable disallowance of claims, holding that unless a ground 

for disallowance is specifically enumerated in one of subsections of 502(b), the claim is allowed. 

Id. at 449-50. The Court explained: “[W]here Congress has intended to provide . . . exceptions to 

provisions of the Bankruptcy Code, it has done so clearly and expressly.” Id. at 453 (quoting

FCC v. NextWave Personal Commc’ns Inc., 537 U.S. 293 (2003)). See also Grede v. Bank of 

New York, 2009 WL 188460 (N.D. Ill. Jan. 27, 2009) (interpreting Travelers to prohibit equitable 

disallowance of claims).22 Accordingly, this claim should be dismissed. 

3. The Denial of Setoff Claim Should be Dismissed 

As part of Count 29, the Trustee asks this Court to “deny” the setoff that MSCS effected 

shortly after Tribune commenced its chapter 11 case. MSCS did not and has not sought court 

permission to effect the setoff. Nor has it sought any other relief in connection with the setoff. 

Therefore, there is nothing for the Court to “deny” and “denial of setoff” is neither a separate 

cause of action nor a separate legal or equitable remedy. Although the federal pleading rules are 

liberal, a plaintiff must identify cognizable relief that the Court may grant. Accordingly, Count 

29 of the FAC should be dismissed as to this requested relief.23

22 One bankruptcy court in this district was unwilling to foreclose the possibility of equitable 
disallowance as a remedy. See In re Adelphia Commc’ns Corp., 365 B.R. 24, 70 (Bankr. 
S.D.N.Y. 2007), aff’d in part, Adelphia Recovery Trust v. Bank of Am., N.A., 390 B.R. 64 
(S.D.N.Y. 2008). However, the same court recently held, in an opinion that included a lengthy 
examination of equitable disallowance and the court’s discussion in the Adelphia decision, that 
the Bankruptcy Code does not permit the equitable disallowance of claims. In re Lightsquared 
Inc., 504 B.R. 321, 340-43 (Bankr. S.D.N.Y. 2013). 

23 This is not simply an issue of inartful pleading. If the Trustee meant that the Court should 
unwind the setoff, then it has failed to specifically seek that remedy or plead facts that would 
support such a result, and after five amendments to the Complaint it should not be permitted to 
seek a new form of relief. If the Trustee meant to ask the Court for a declaratory judgment that 
MSCS did not have a right of setoff, the FAC should have specifically sought such a 
determination. In any event, the FAC admits that mutual prepetition obligations existed at the 
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C. The Turnover Claim (Count 30) Should Be Dismissed 

In Count 30, the Trustee seeks the turnover of funds, alleging that MSCS owes “a 

matured and payable debt to the Company of at least $59.6 million under the Swap Agreement 

that is property of the estate and not susceptible to setoff.” FAC ¶¶ 605-07. However, it is well-

settled that turnover is not an available remedy when there is a dispute as to the ownership of the 

property. See, e.g., In re Seatrain Lines, Inc., 198 B.R. 45, 50 n.7 (S.D.N.Y. 1996) (“It is settled 

law that the debtor cannot use the turnover provisions to liquidate contract disputes or otherwise 

demand assets whose title is in dispute.”) (quoting United States v. Inslaw, Inc., 932 F.2d 1467, 

1472 (D.C. Cir. 1991)); In re Teligent, Inc., 325 B.R. 134, 137 (Bankr. S.D.N.Y. 2005) (“[T]he 

cross-motion overlooked the well-settled law in this district that § 542(b) cannot be used to 

recover a disputed pre-petition debt.”). The very fact that the FAC seeks damages for MSCS’s 

alleged violation of the automatic stay for setting off the amounts otherwise due under the Swap 

Agreement (Count 28) and seeks “denial of setoff” (Count 29) is an admission that a serious 

dispute exists. Moreover, the simple assertion by a defendant of its entitlement to setoff is 

sufficient to render a debt “disputed” for purposes of section 542 of the Bankruptcy Code. In re 

DHP Holdings II Corp., 435 B.R. 264, 271 (Bankr. D. Del. 2010). Simply alleging that the 

turnover is “not susceptible to setoff” is insufficient to satisfy the Trustee’s pleading burden. 

Accordingly, Count 30 should be dismissed because it does not—and cannot—allege that the 

funds sought are not in dispute.

time Tribune commenced its chapter 11 case. FAC ¶¶ 364-67. Mutuality of prepetition 
obligations is all that is required to have a valid right of setoff. In re Sentinel Prods. Corp., 192 
B.R. 41, 46 (N.D.N.Y. 1996); see also 11 U.S.C. § 553 (recognizing non-bankruptcy law rights 
of setoff). 
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CONCLUSION 

For the foregoing reasons, Morgan Stanley and MSCS respectfully request that the Court 

dismiss Counts 24-30 of the FAC with prejudice and without leave to replead.24

Dated: New York, New York 
May 23, 2014 

/s/ Jonathan D. Polkes__________________ 
Jonathan D. Polkes 
Michael F. Walsh 
Stacy Nettleton 
WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, New York 10153 
Telephone:  (212) 310-8000 
Facsimile:  (212) 310-8007 

Attorneys to Morgan Stanley & Co. LLC and
Morgan Stanley Capital Services Inc.

24 Morgan Stanley and MSCS expressly incorporate by reference Part VII of the Memorandum 
of Law in Support of Motion of Exhibit A Shareholder Defendants’ Executive Committee to 
Dismiss Count One of the Complaint explaining why the Trustee should be denied the 
opportunity to replead. 
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