
UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK  

NOTICE OF CLASS SETTLEMENT  

If You Bought In-Store Promotion Products From News America Marketing  

After April 26, 2009, You Could Get A Payment From A Class Action Settlement.  

A federal court authorized this Notice. 

It is not a solicitation from a lawyer.  You are not being sued. 

 A settlement fund will pay claims of non-retailer consumer packaged goods firms residing in the United States which 

have directly purchased in-store promotions from News America Marketing at any time on or after April 26, 2009, and 

were not subject to mandatory arbitration clauses (“the Class”).  The total amount of the settlement fund is $244 million, 

less certain fees and expenses that the Court may order. 

 The settlement resolves a certified class action lawsuit, pending in the United States District Court for the Southern 

District of New York (“the Court”), against News Corporation, News America Inc., News America Marketing In-Store 

Services, LLC, and News America Marketing FSI, LLC (“Defendants”).  The lawsuit alleges that Defendants violated 

United States federal antitrust laws by monopolizing an alleged market for third party in-store promotion products.  

Defendants deny any wrongdoing.  The two sides also disagree on how much money, if any, the Class could have won if 

the case had gone to trial. 

 The settlement establishes the settlement fund to pay money to class members, provides that Defendants will adhere to 

certain contracting practices in their dealings with retailers for five years, avoids the costs and risks from continuing the 

lawsuit, releases Defendants from liability, provides that class members will not contend that Defendants’ conduct 

violates any antitrust or comparable laws if Defendants adhere to certain contracting practices, and creates a dispute 

resolution procedure. 

 Court-appointed lawyers for the Class will ask the Court for an award of expenses and fees as compensation for 

investigating the facts, litigating the case, and negotiating the settlement. 

 Your legal rights are affected whether you act or don’t act.  Read this notice carefully. 

YOUR RIGHTS AND OPTIONS IN THIS LAWSUIT 

Submit A Claim Form This is the only way to get a payment.   

Object And, If You Choose To, 

Go To A Hearing 

Write to the Court about why you don’t like the settlement.  You do not have to 

attend the final settlement hearing, but you may do so.  You must still submit a 

claim form to get a payment. 

Do Nothing. Get no payment.  Give up rights. 

 These rights and options—and the deadlines to exercise them—are explained in this notice.  You must submit a 

claim form to receive payment no later than September 13, 2016.  To object to the settlement, your objection 

must be received by September 7, 2016. 

 The Court in charge of this case still has to decide whether to approve the settlement.  Payments will be made if the 

Court approves the settlement and after appeals, if any, are resolved.  Please be patient. 

BASIC INFORMATION ABOUT THE LAWSUIT 

1. Why did I get this Notice? 

Records indicate that you may have purchased in-store promotion products directly from Defendants since April 26, 

2009. 

This Notice explains that the Court has preliminarily approved a settlement resolving a class action lawsuit that may 

affect you.  You have legal rights and options that you may exercise.  Judge William H. Pauley III of the United States 

District Court for the Southern District of New York is overseeing this class action.  The case is known as The Dial 

Corporation, et al. v. News Corporation, et al., Civ. Action No. 1:13-cv-06802-WHP (the “Action”). 

2. What is the lawsuit about? 

This lawsuit is about whether Defendants violated federal and state antitrust laws by monopolizing an alleged market 

for third-party in-store promotion products in the United States. Specifically, Plaintiffs allege that Defendants engaged 

in various anticompetitive acts, including entering into long-term, exclusive agreements with retailers, to obtain and 

maintain an illegal monopoly and extract higher prices from customers.  Defendants deny any wrongdoing. 
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3. What is a class action and who is involved? 

In a class action lawsuit, one or more people called “Class Representatives” (in this case The Dial Corporation 

(“Dial”), Henkel Consumer Goods Inc. (“Henkel”), H. J. Heinz Company and H. J. Heinz Company, L.P. 

(collectively, “Heinz”), Foster Poultry Farms, a California corporation (“Foster Farms”), Smithfield Foods, Inc. 

(“Smithfield”), HP Hood LLC (“HP Hood”), and BEF Foods, Inc. (“Bob Evans”)) sue on behalf of themselves and 

other people who have similar claims.  These people and entities together are called a “Class” or “Class Members.” 

Dial, Henkel, Heinz, Foster Farms, Smithfield, HP Hood, and Bob Evans—and all the Class Members like them—are 

called Plaintiffs.  The companies the Plaintiffs sued—News Corporation, News America Inc., News America 

Marketing In-Store Services, LLC, and News America Marketing FSI LLC—are called the Defendants.  One court 

resolves the issues for all Class Members—except for those who chose to exclude themselves by September 21, 2015. 

4. What has happened in the lawsuit? 

On October 24, 2013, Class Representatives Dial, Henkel, Heinz, Foster Farms, Smithfield, HP Hood, and Bob Evans, 

on behalf of a putative class, filed a complaint against Defendants alleging that Defendants had violated the Sherman 

Act, 15 U.S.C. §§ 1, 2; the Clayton Act 15 U.S.C. § 14.; the Michigan Antitrust Reform Act, Mich. Comp. Laws Ann. 

§§ 445.772 and 445.773; and N.Y. GEN. BUS. LAW § 340(1) (“Complaint”).  The Class Representatives amended 

their Complaint on April 4, 2014.  The Complaint alleges that Defendants obtained and maintained a monopoly in the 

market for third-party in-store promotions through various exclusionary and anticompetitive conduct.   

On June 18, 2015, the Court certified a class of consumer packaged goods company purchasers of in-store promotions.  

On November 10, 2015, the United States Court of Appeals for the Second Circuit denied Defendants request to 

appeal the Court’s class certification order. 

On January 15, 2016, the Court denied Defendants motion for summary judgment on all the Class’s claims. 

On February 29, 2016, the first day of the jury trial, the two sides reached a settlement.  On June 2, 2016, the Court 

preliminarily approved the settlement and authorized the Class Representatives to notify the Class Members about the 

settlement. 

5. Why is there a settlement? 

The Court did not decide the Action in favor of the Plaintiffs or the Defendants.  Instead, both sides agreed to a 

settlement.  That way, they avoid the cost of trial, and the customers affected are certain to get compensation if the 

Court approves the settlement and the settlement becomes final (unlike in a trial where there is a possibility that the 

Class Members would get no compensation).  The Class Representatives and Class Counsel think this settlement is 

best for all Class Members. 

DETERMINING IF YOU ARE PART OF THE SETTLEMENT 

6. How do I know if I am part of the settlement? 

You are a member of the Class if you are a non-retailer consumer packaged goods firm residing in the United States 

which has directly purchased in-store promotions from Defendants at any time on or after April 26, 2009, and were not 

subject to mandatory arbitration clauses.  The in-store promotion products included in this lawsuit are: SmartSource 

Coupon Machine; SmartSource Shelfvision video; SmartSource Shelftake one; SmartSource Shelftalk; SmartSource 

Shelftalk Banner; SmartSource Floortalk; SmartSource Showcase; SmartSource PricePop; SmartSource with NFC; 

Smartsampling Box; Smartsampling Display; and Tear Pad. 

7. Are there exceptions to being included in the settlement? 

Yes, you are NOT a Class Member if: (a) you have an agreement with Defendants that contains a mandatory 

arbitration clause; (b) you are a retailer of consumer packaged goods to ultimate consumers (these entities include 

store owners and operators, wholesalers (such as Associated Wholesale Grocers), associations of stores operating 

under a single banner, some centrally-owned, some independent, with centrally-supplied wholesale and advertising, 

(such as SuperValu)), or a wholesaler of in-store advertising services, such as AdMax; (c) all of your purchases were 

made before April 26, 2009; (d) you reside outside of the United States; (e) you are a Defendant in the Action, or its 

parent, subsidiary, and affiliate, or a governmental entity; (f) you are the judicial officer presiding over the Action or a 

member of her immediate family or judicial staff; or (g) you have previously excluded yourself from the Class. 

8. Are you still not sure if you’re included? 

If you are still not sure whether you are included in the Class, you can get free help at 

www.instorepromotionslitigation.com, or by calling or writing to the lawyers in this case at the phone numbers or 

addresses listed in response to question 18. 
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THE SETTLEMENT BENEFITS – WHAT YOU GET 

9. What does the settlement provide? 

The settlement creates a fund of $244 million to compensate Class Members and pay certain fees and expenses that 

may be awarded by the Court.  This fund will be reduced by payments to Class Counsel, reimbursement of expenses, 

and payments to the Claims Administrator. 

Defendants also agree that for a period of five years after the settlement becomes final, they will not: 

1)  enter into any exclusive contract with a retailer for in-store promotions that has a term longer than 30 months, 

other than to meet competition or where the retailer makes a written bona fide request for a longer term; 

2)  enter into a binding renewal of a contract with a retailer more than 18 months prior to the expiration of the prior 

contract unless the retailer makes a written bona fide request for an earlier renewal; and 

3) enter into a contract that precludes a retailer from disclosing the termination date of the contract to a bona fide 

actual or prospective competitor which is seeking to negotiate its own contract with the retailer. 

10. How much will my payment be?  

Your share of the fund will depend on the number of Class Members that submit valid claim forms and how much you 

purchased from Defendants after April 26, 2009. 

The total settlement amount is $244 million.  Part of the settlement money will be used to compensate the Class 

Counsel and to pay the Claims Administrator.  After those deductions, the entire balance of the settlement fund will be 

distributed to Class Members who file valid claim forms on a pro rata basis, based on Class Members’ purchases of 

Defendants’ in-store promotions after April 26, 2009.  Purchases that are subject to any release agreement with the 

Defendants or that are subject to a mandatory arbitration clause will not be counted.  None of the settlement fund will 

revert to Defendants, unless the settlement is terminated or otherwise does not become final. 

11. Can I exclude myself from the settlement? 

No.  The Court previously permitted Class Members an opportunity to exclude themselves from the Class.  All Class 

Members who did not exclude themselves from the Class at that time will be bound by the settlement and cannot 

exclude themselves from the Class now. 

12. What am I giving up in exchange for the settlement? 

In exchange for the settlement fund and additional commitments made by Defendants, Class Members agree: 

1) that, if Defendants’ comply with the above commitments, Defendants’ conduct will be reasonable based on all the 

facts and circumstances, that Class Members will not contend in any forum that Defendants’ conduct violates any 

antitrust, competition, or comparable law, and that no Class Member will bring any antitrust, competition, or 

comparable claim against Defendants based on, relating to, or referring in any way to such conduct; 

2) that in any subsequent dispute between a Class Member and Defendants concerning antitrust, competition, or 

comparable claims, any evidence of Defendants’ conduct predating the date the settlement becomes final shall be 

inadmissible for any purpose; 

3) that any dispute in connection with the settlement or any antitrust, competition, or comparable claim accruing 

within five years from the date the settlement becomes final is subject to mandatory mediation followed by 

binding arbitration, except that any dispute concerning Defendants’ compliance with items 1-3 in Question 9 

accruing more than three years after the settlement becomes final need not be submitted to mediation and binding 

arbitration; and 

4) that any claims Class Members have against Defendants that arise out of or relate in any way to the claims in the 

Action, including unknown claims, are released. 

13. What are the released claims? 

Class Members will release any and all manner of claims, demands, actions, suits, and causes of action, whether 

individual, class, representative, or otherwise in nature, for damages, interest, costs, expenses, attorneys’ fees, fines, 

civil or other penalties, or other payment of money, or for injunctive, declaratory, or other equitable relief, whenever 

incurred, whether directly, indirectly, derivatively, or otherwise, regardless of when such claims accrue, whether 

known or unknown, suspected or unsuspected, in law or in equity that any Class Member ever had, now has, or 

hereafter can, shall, or may in the future have, arising out of or relating in any way to any conduct, acts, transactions, 

events, occurrences, statements, omissions, or failures to act of any Defendant (or parents, subsidiaries, affiliates, 

successors and predecessors, assigns, or other related or affiliated companies, including the officers, directors, 

employees or other related individuals or entities) that are alleged or which could have been alleged from the 
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beginning of time until the Effective Date in the Complaint, including but not limited to any claims based on or 

relating to the future effect in the United States of any such conduct, acts, transactions, events, occurrences, 

statements, omissions, or failures to act.  This release does not include any claims relating to the enforcement of the 

settlement.  This release does include claims Class Members do or did not know or suspect to exist when the 

settlement becomes final, which if known might have affected their decisions with respect to the settlement.   

The Defendants will release any and all manner of claims, demands, actions, suits, and causes of action, whether 

individual, class, representative, or otherwise in nature, for damages, interest, costs, expenses, attorneys’ fees, fines, 

civil or other penalties, or other payment of money, or for injunctive, declaratory, or other equitable relief, whenever 

incurred, whether directly, indirectly, derivatively, or otherwise, regardless of when such claims accrue, whether 

known or unknown, suspected or unsuspected, in law or in equity that any Defendant ever had, now has, or hereafter 

can, shall, or may in the future have, arising out of or relating in any way to the claims asserted in the Action against 

Defendants and that are alleged or which could have been alleged from the beginning of time until the Effective Date 

in the Action; provided, however, that Defendants’ Released Claims do not include any claims or causes of action of 

any nature or description relating to any of Defendants’ contractual rights against any Class Member or the contractual 

obligations of any Class Member other than those claims that Defendants in fact asserted in the Action against Class 

Plaintiffs The Dial Corporation, H.J. Heinz Company, H.J. Heinz Company LP, and Foster Poultry Farms as set forth 

in Defendants’ Counterclaims dated April 21, 2014.  This release does not include any claims relating to the 

enforcement of the settlement.  This release does include claims the Defendants do or did not know or suspect to exist 

when the settlement becomes final, which if known might have affected their decisions with respect to the settlement. 

HOW YOU GET A PAYMENT – SUBMITTING A CLAIM FORM 

14. How can I get a payment?     

To qualify for a payment, you must submit a claim form.  You may submit the Proof of Claim form included with this 

Notice.  Alternatively claims forms are available online at www.instorepromotionslitigation.com.  Your unique 

identifying number is printed on the Proof of Claim included with this Notice.  

The claim form you will fill out will include the amount of your purchases Class Counsel has identified in Defendants’ 

records by calendar year.  Purchases that are subject to any release agreement with the Defendants or that are subject 

to a mandatory arbitration clause will not be counted.  You will have the option of accepting those amounts or, if you 

believe the amount calculated is incorrect, submitting additional evidence about your claims with supporting 

documentation, such as invoices, accounts payable data, or receipts.  Please read the instructions carefully, fill out the 

form, and attach any documents the form asks for. 

All claim forms must be submitted electronically or postmarked by September 13, 2016. 

15. When would I get my payment?  

The Court will hold a hearing on September 21, 2016, at 2:00 p.m. to decide whether to approve the settlement.  If 

the Court approves the settlement, there may be appeals.  It’s always uncertain whether there will be any appeals, and 

the appeal process can take time, perhaps more than a year.  The settlement website will contain the most up-to-date 

information about the progress of the litigation.  Please be patient. 

Once the deadline to submit claims expires and all appeals, if any, are resolved, the Claims Administrator will 

distribute all the settlement money to the Class Members who have submitted valid claim forms based on the 

proportion of the Class Member’s purchases to the total purchases made by all Class Members who have submitted 

valid claims forms. 

16. What am I giving up to get a payment?    

You give up nothing by submitting a claim form and receiving a payment.  All Class Members, except those who have 

previously excluded themselves from the Class, will be bound by the terms of the settlement and judgment.  

Submitting the claim form entitles you to payment from the settlement fund.  If you do not submit a claim form, you 

are still bound by the terms of the settlement and judgment, but you will not receive a payment. 

17. What happens if I do nothing at all?    

If you do not do anything, you will still be bound by the settlement and judgment, but you will not get a payment.  
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THE LAWYERS REPRESENTING YOU 

18. As a Class Member, do I have a lawyer representing my interests in this Class Action? 

Yes.  The Court has appointed lawyers to represent you and other Class Members.  These lawyers are called Class 

Counsel.  The following lawyers are representing the Class: 

Steven F. Benz, Esq. 

Kellogg, Huber, Hansen, Todd, Evans & Figel, P.L.L.C.  
1615 M Street, N.W. 

Suite 400 

Washington, D.C. 20036 

(202) 326-7929 

www.khhte.com 

James T. Southwick, Esq. 

Susman Godfrey L.L.P. 

1000 Louisiana Street 

Houston, TX 77002 

(713) 651-9366 

www.susmangodfrey.com 

19. How will the lawyers be compensated, and will the named plaintiffs receive compensation? 

Class Counsel will ask the Court to approve payment of attorneys’ fees and expenses incurred in litigating this case, 

and Defendants will not contest Class Counsel’s request for a fee up to 30% of the Settlement Amount.  The fees 

would pay Class Counsel for investigating the facts, litigating the case, preparing for trial, and negotiating the 

settlement.  The Court may award more or less than these amounts.  Defendants will not separately pay the attorneys’ 

fees or expenses of Class Counsel; instead, these amounts will reduce the $244 million available for Class Members.  

The settlement fund will also be reduced by the amount paid to administer the settlement.  Class Counsel will file a fee 

and expenses application no later than July 13, 2016.  Once filed, the fee and expenses application will be made 

available on the class website, www.instorepromotionslitigation.com.  Class Counsel may also request that the Court, 

in its discretion, make incentive awards to the Class Representatives from the settlement fund. 

Before the Class reached a settlement with Defendants, five individual class members reached separate settlements and 

release agreements with Defendants.  Defendants have agreed to pay $6 million to Class Counsel in consideration for 

the common benefit Class Counsel’s efforts created, subject to court approval and the settlement becoming final.   

OBJECTING TO THE SETTLEMENT 

20. How can I object to this settlement? 

If you are a Class Member, you can object to the settlement if you don’t like any part of it.  You can give reasons why 

you think the Court should not approve it as a whole or parts of it.  You may specifically object to Class Counsel’s 

application for fees.  The Court will consider your views.  If you object to the settlement, you must send a letter saying 

that you object to the settlement in the matter Dial Corp., et al. v. News Corp., et al., No. 13-cv-06802 (WHP) 

(S.D.N.Y.). You do not have to attend the final settlement hearing to object, but you may attend if you choose to.  Be sure 

to include your name, address, telephone number, the name of your attorney, if applicable, your signature, the reasons 

why you object to the settlement, any evidence supporting your objection, and whether you intend to appear at the 

hearing.  If you intend to present witnesses at the final settlement hearing, you must also include a list of those witnesses.  

You must mail your objection to the following four places, so that it is received no later than September 7, 2016. 

The Court: 

Clerk of Court 

Daniel Patrick Moynihan United States Courthouse 

500 Pearl Street 

New York, NY 10007 

Class Counsel: 

Steven F. Benz, Esq. James T. Southwick, Esq. 

Kellogg, Huber, Hansen, Todd, Evans & Figel, P.L.L.C. Susman Godfrey L.L.P. 

1615 M Street, N.W., Suite 400 1000 Louisiana Street 

Washington, D.C. 20036 Houston, TX 77002 

Counsel for Defendants: 

Kenneth A. Gallo 

Paul, Weiss, Rifkind, Wharton & Garrison LLP 

2001 K Street, NW 

Washington, DC 20006-1047 
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THE COURT’S FINAL SETTLEMENT HEARING 

21. When and where will the Court decide whether to approve the settlement? 

The Court will hold a hearing at September 21, 2016, at 2:00 p.m. at the United States District Court for the Southern 

District of New York, Daniel Patrick Moynihan United States Courthouse, Courtroom 20B, 500 Pearl Street, New 

York, New York 10007.  At this hearing, the Court will consider whether the settlement is fair, reasonable, and 

adequate.  If there are objections, the Court will consider them.  The Court will also listen to people who have asked to 

speak at the hearing.  The Court may also decide how much to pay to Class Counsel.  After the hearing, the Court will 

decide whether to approve the settlement and enter judgment.  We do not know how long these decisions will take. 

22. Do I have to come to the hearing? 

No, you do not have to come to the hearing, even if you file an objection.  You may attend the hearing, at your own 

expense, but if you wish to speak at the hearing you must follow the instructions in either question 20 or question 23.  

Otherwise, Class Counsel will answer questions the Court may have.  You may also pay your own lawyer to attend, 

but it’s not necessary. 

23. May I speak at the hearing? 

Yes.  You or your attorney may speak at the final settlement hearing.  To do so, you must either send a letter objecting 

to the settlement or, if you do not object but desire to speak anyway, send a letter stating that it is your “Notice of 

Intention to Appear in Dial Corp., et al. v. News Corp., et al., No. 13-cv-06802 (WHP) (S.D.N.Y.).”  Be sure to 

include your name, address, telephone number, the name of your attorney, if applicable, and your signature.  Your 

Notice of Intention to Appear must be received no later than September 7, 2016 and be sent to the Clerk of Court, 

Class Counsel, and Counsel for Defendants, at the four addresses listed in Question 20.  You cannot speak at the 

hearing if you previously excluded yourself (“opted out”) of the Class. 

ADDITIONAL INFORMATION 

24. Are more details available? 

This Notice contains a summary of relevant court papers and does not describe all of the claims, defenses, and 

contentions of the parties to the lawsuit.  Certain key documents, including the Proof of Claim, settlement agreement 

and certain relevant pleadings and court decisions are available on the class website: 

www.instorepromotionslitigation.com.  If you have further questions about this Notice or would like more information 

about the lawsuit, you may contact Dial Corp., et al. v. News Corp., et al. Claims Administrator, P.O. Box 40007, 

College Station, Texas 77842-4007, 1-844-239-8904. 

Please do not contact the Court or Judge Pauley. They cannot answer any questions or discuss the Action. 

DATED: June 15, 2016 BY ORDER OF THE UNITED STATES DISTRICT COURT 

 SOUTHERN DISTRICT OF NEW YORK 


