
UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

CRAFTWOOD LUMBER
COMPANY, on behalf of itself and all
others similarly situated,

Plaintiff,

v.

INTERLINE BRANDS, INC., a
Delaware corporation, and INTERLINE
BRANDS, INC., a New Jersey
corporation,

Defendants.

No. 11 CV 4462

The Honorable Amy J. St. Eve

DECLARATION OF EDWARD A. WALLACE IN SUPPORT OF
MOTION FOR AN AWARD OF REASONABLE ATTORNEYS’ FEES AND

REIMBURSEMENT OF EXPENSES

I, Edward A. Wallace, under penalty of perjury, and pursuant to 28 U.S.C. § 1746, declare as

follows:

1. I am a member in good standing of the State Bar of Illinois and a member of this

Court’s Trial Bar, and a partner in the firm of Wexler Wallace LLP. I have been asked to submit a

declaration opining as to the reasonableness of Class Counsel’s request for attorneys’ fees, including

an analysis of what the market rate would be for similar contingent fee litigation.1 I focus my

practice on complex litigation and class actions.

2. I was admitted to the State Bar of Illinois in 1995, and have been practicing law since

that time. My peers have given me the highest rating available through Martindale-Hubbell (AV®

Preeminent™), and I have been selected as a “local litigation star” by Benchmark Plaintiff every year

since 2012. The same entity which publishes Benchmark Plaintiff also publishes a list of

1 I charge $675 per hour for my work on this matter. Payment of my fees is not contingent upon the outcome
of this matter, Class Counsel’s fee request, or final approval of the Proposed Settlement.
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recommended law firms in Benchmark Litigation. In the Eighth Annual edition of Benchmark

Litigation, released in 2015, Wexler Wallace LLP was the only plaintiffs’ firm who received this

recognition, alongside other prominent “big law” firms such as Bartlit Beck Herman Palenchar &

Scott LLP, Jenner & Block LLP, Mayer Brown LLP, and Kirkland & Ellis LLP (who represented

Interline in this case). I have been named an Illinois Super Lawyer, and before that was a Super

Lawyers “Rising Star.”

3. My practice and that of my firm’s is diverse; it includes private contingent fee

litigation on behalf of individuals and businesses, including alternatives to hourly billing

arrangements, as well as class-action litigation and complex product liability litigation. All three of

these areas of practice are relevant to my opinions concerning Class Counsel’s fee request.

4. With respect to private contingent fee litigation, I often co-counsel with other firms

that engage in private fee litigation and I find it necessary to inform myself of the relevant market for

contingent fee litigation.

5. As part of my work in private contingent fee litigation, I often negotiate with

sophisticated clients who are often referred to me by some of the largest law firms in Chicago (or

elsewhere around the Country). In many instances, these clients have retained counsel just to

negotiate the retainer agreement. In other instances, I compete against firms typically known for

their large-scale institutional hourly practices. In contrast to class litigation, on many occasions

clients in private contingent fee litigation are willing to advance expenses (virtually unheard of in

class litigation) and contingent fees often exceed 33% and are routinely set at 35%. My discussions

with my colleagues who do similar work confirm that advancement of expenses in private contingent

litigation (or a sharing of expenses by the client) is often discussed and part of many retainer

agreements.

6. Many alternative fee arrangements exist in private contingent litigation—such as my

work described above—that reduce the risk of non-payment to counsel. These arrangements,

however, are unavailable to attorneys representing a putative class in civil litigation. That means that

the risk of the lawsuit is often borne largely (or entirely) on class counsel. For example:

a. I sometimes am able to negotiate hybrid arrangements, which provide me

with some fees up-front, that are either based upon milestones in the litigation
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or hours in the case that reduce my risk of no payment at all (in other words, I

obtain milestone payments which are typically some version of a reduced

hourly fee along with a contingent fee).

b. I am aware of (and am negotiating one such scenario now) a “change in

material terms” clause, which provides counsel with the right to “revisit” the

arrangement if there is a material change in the evidence available prior to

filing or a change in the financial viability of the case (for example, if a

defendant would be unable to pay a judgment). This “material change” issue

is certainly relevant in this case, as I explain below where Class Counsel was

confronted with a change in control of Interline well into the case that

seemingly left few available options to pursue this litigation to trial and a

verdict.

These are just some of the creative arrangements that can and have been used to reduce risk in the

private contingent fee market. While there is very little literature on the issue, and not every case is

the same, it is my experience and my opinion that class counsel often take on significantly more risk

than those engaged in private contingent fee representation. That is certainly borne out by the facts

in this case.

7. In addition to private contingent fee litigation, I am routinely retained as class-action

counsel on behalf of individuals, businesses, and institutions, and do significant work on behalf of

plaintiffs in complex product liability litigation. I have practiced in this area since 2000, and have

been appointed to case leadership positions in both state and federal court. My leadership

appointments include antitrust, consumer, product liability, and financial cases. A sampling of those

more recent appointments include:

a. I was appointed sole lead counsel and worked directly with thirteen different

defense firms, the Comptroller of the State of Illinois, the Illinois Secretary of

State, and the Office of the Illinois Attorney General, in a derivative and class

action case wherein I represented funeral directors across the State of Illinois.

The case sought the restoration of trust monies that were dissipated from the

IFDA Services, Inc. Preneed Trust, which had more than $300 million in
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assets that were supposed to pay for funeral of Preneed planning customers.

Judge Patrick Murphy described the resolution of that case, which involved

massive coordination between both public and private entities, as a

“remarkable settlement under all circumstances.” Tipsword v. IFDA

Services, Inc., et al., No. 09-cv-00390, Transcript of Feb. 17, 2012 Hearing at

9 (S.D. Ill.). The coordinated cases were: Underwood v. I.F.F.A. Servs., No.

09-390-GPM; Clancy-Gernon Funeral Homes, Inc. v. Merrill Lynch, Pierce,

Fenner & Smith, Inc., No. 09-1008-GPM; Pettett Funeral Home, Ltd. v.

Merrill Lynch, Pierce, Fenner & Smith, Inc., No. 10-1000-GPM (S.D. Ill.).

Total recoveries for the class were $59,150,000, which represented upwards

of 75% of claimed damages.

b. I was appointed to the Plaintiffs’ Steering Committee by Chief Judge

Goodwin of the United States District Court for the Southern District of West

Virginia in consolidated multi-district litigation federal court proceedings

across the country relating to the implantation of transvaginal surgical mesh.

In August and September of 2014, I led the trial team in obtaining a jury

verdict for $3.27 million for one of the women implanted with the mesh. In

re C.R. Bard, Inc. Pelvic Repair Systems Products Liability Litigation, MDL

No. 2187; In re American Medical Systems, Inc. Pelvic Repair Systems

Products Liability Litigation, MDL No. 2325; In re Boston Scientific Corp.

Pelvic Repair Systems Products Liability Litigation, MDL No. 2326; In re

Ethicon, Inc. Pelvic Repair Systems Products Liability Litigation, MDL No.

2327 (various jurisdictions).

c. In 2014, I was appointed as co-lead counsel in a product defect class action

against a major home appliance manufacturer, where I worked to obtain a

settlement, which was valued at more than $35.5 million to the class, and

obtained significant injunctive relief. Roberts v. Electrolux Home Products,

Inc., No. 12-cv-1644 (C.D. Cal.)
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d. In 2014, I negotiated a $9 million settlement on behalf of members of a

professional organization who believed that they were charged an unfair

practice assessment which was not required under the organization’s by-laws.

I am co-lead counsel in that matter and our motion for preliminary approval

of that settlement was granted on February 12, 2015. In re APA Assessment

Fee Litig., No. 10-cv-01780 (D.D.C.)

8. As part of my practice, I have to continually assess the risks of contingent fee

litigation. It’s well known that not every contingent fee case is successful, and my own experience,

even of late, bears this out. For example, in 2014, I was involved in two of the three significant

contingent fee trials at my firm that went to verdict. In August and September, 2014, I led the trial

team for the first case tried in federal court relating to the Gynecare TVT Obturator System (TVT-O),

which is a medical device manufactured by Ethicon. As part of my responsibilities, I gave the

opening, split the closing with co-counsel, and put on both expert and fact witnesses. Our trial team

tried this defective mesh product case in the Southern District of West Virginia before the Honorable

Joseph R. Goodwin, securing a $3.27 million verdict for Plaintiff Jo Huskey, a 52-year-old woman

who was implanted with mesh in 2011. Huskey, et al. v. Ethicon Inc., No. 2012cv05201 (S.D.W.

Va.). It is the first “sling” verdict in federal court. Demonstrating my point however, a similar trial

resulted in a different verdict: the month before, in July 2014, I was co-lead of a trial team involving

a different medical device in Albright v. Boston Scientific Corp., No. MICV2012-909 (Sup. Ct.

Mass., Middlesex County), which resulted in a defense verdict for Boston Scientific.

9. In October 2014, after years of complex and involved discovery and motion practice,

my firm was part of a six-week jury trial in In re Nexium Antitrust Litigation, No. 12-cv-12203,

which is pending before the United States District Court for the District of Massachusetts. It was the

first trial of a “reverse payment” antitrust class action since the Supreme Court’s Actavis2 decision.

The jury returned a verdict on December 5, 2014, which made three key findings in favor of the

plaintiffs, but ultimately found in favor of the defendant on causation. The plaintiffs have since

moved for a new trial in that action. While plaintiffs are still hopeful for a positive recovery for the

class in this case, this verdict exemplifies the significant risks associated with class action litigation.

2 FTC v. Actavis, Inc., 133 S. Ct. 2223 (2013).
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10. As outlined above, my firm understands the risks and the market for contingent fee

litigation, and knows very well both the feeling of a victory and the very loud agony of defeat. We

make it our job to assess and opine on risk relating to contingent fee litigation. Over my nearly 20

years of practice, I have been involved dozens of class action cases and derivative financial litigation,

which required court approval of attorneys’ fees and costs. I have reviewed the docket in this action,

the relevant pleadings, the Settlement Agreement, and Plaintiff’s Motion for Award of Reasonable

Attorneys’ Fees and Reimbursement of Expenses.

A. Basis for Opinion

11. While I certainly do not intend to regurgitate case law to the Court concerning what

Class Counsel must show in requesting attorneys’ fees in a common-fund settlement such as the one

proposed (cases of which the Court is already aware), I do wish to offer my considerable experience

negotiating fee arrangements in the legal market3—both in private contingent fee litigation (which

almost never involves court approval), and class-action litigation. I’ve reached my opinion as to the

reasonableness of Class Counsel’s fee request based upon my review of the facts of this case and its

fairly lengthy procedural history for a TCPA action, along with my experience and knowledge

relating to the various factors that are considered when awarding a fee (such as the contingency and

risk of the matters involved, the opposition encountered, and the benefit provided to the Class in this

common-fund settlement).

B. Summary of Opinion

12. It is my opinion that the $12 million in fees requested by Class Counsel, which

amounts to 30% of the common fund created4 through the Proposed Settlement, are well within the

“market” for legal services, and are fair and reasonable given the relevant factors considered by

3 Although I litigate cases nationwide, many of the fee agreements I negotiate are in Chicago, where the Firm’s
office is located. Having negotiated fee agreements with co-counsel in several different metropolitan areas
across the Country, in my experience there is no distinct difference in contingency arrangements between
Chicago and other cities.

4 If one were to follow the suggested directive in Redman v. Radioshack, 768 F.3d 622 (7th Cir. 2014), and
subtract the costs of administration from the Settlement Fund, the $12 million fee request would be 30.22% of
the Fund. However, Redman is arguably inapplicable, here. There is a stark distinction between the Redman
settlement and this proposed Settlement: Redman did not establish a common fund. Instead, that was a claims-
made settlement for coupons. 768 F.3d at 628-633.
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courts in the Seventh Circuit when assessing the fairness of fee awards in common-fund settlements.

It is also is my opinion that a larger award would be fair and reasonable (and certainly within an

acceptable range for the market).

C. Overview of the Case and Risks of the Specific Litigation

13. Based upon my review of the relevant pleadings, I have the following understanding

of facts surrounding this case and the risks inherent in bringing the litigation.

14. Craftwood Lumber Company filed this class action lawsuit in 2011 after receiving

“junk fax” transmissions from affiliated entities—corporations from Delaware and New Jersey—

both named Interline Brands, Inc.5 (Dkt. Nos. 1-3 at 4-5; 36-1, 36-2.)

15. Craftwood alleges that Interline violated provisions of the Telephone Consumer

Protection Act of 1991, as amended by the Junk Fax Prevention Act of 2005, 47 U.S.C. § 227,6 and

the regulations promulgated under the Junk Fax Act by the Federal Communications Commission,

by sending at least 1,500 advertisements in at least 735,000 facsimile transmissions, some of which

were received by Craftwood. The faxes advertised products from Interline’s various brands—

including Barnett Wholesale (Dkt. No. 36-2) and Hardware Express (Dkt. No. 36-1).

16. Craftwood alleged that the faxes were unsolicited and failed to comply opt-out notice

requirements under the Act and FCC regulations. (Dkt. No. 36 ¶¶16-17.) Craftwood sought

statutory damages for each violation, $500, plus an increase in damages up to three times for what

Craftwood alleged were willful and/or knowing violations. (Id. ¶¶3, 18.)

17. Throughout the three and a half years this case has been pending, Plaintiff’s counsel

engaged in extensive discovery. Plaintiff’s attorneys conducted discovery of Interline’s fax

advertising activities, and confirmed that, beginning in early 2008, Interline had launched more than

1,645 advertising campaigns, and sent over 825,000 junk fax transmissions throughout the Country.

(Murphy Decl. ¶3; Zimmermann Decl. ¶¶15-16.) Plaintiff’s attorneys then deposed 11 current and

former employees who implemented the fax advertising programs for Interline’s various brands.

5 Craftwood Lumber Company is referred to throughout this Declaration as “Craftwood.” Both Interline
Brands, Inc. corporations are referred to as “Interline,” collectively.

6 The Telephone Consumer Protection Act of 1991, as amended by the Junk Fax Prevention Act of 2005, 47
U.S.C. § 227, is referred to as the “Act” throughout this declaration.
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(Cordero Decl. ¶17.) Plaintiff’s counsel also undertook efforts to obtain discovery concerning the

ascertainability of absent class members (Zimmermann Exs. 5, 6), as well as whether, and to what

extent, Interline could sustain the statutory defense of “prior express permission” and “established

business relationship”7 (Dkt. No. 59 at 3-6), which later led to a discovery dispute lasting over eight

months (addressed further, below).

18. After Plaintiff’s counsel achieved a significant discovery and sanctions victory, the

parties engaged in a second mediation before Antonio Piazza,8 which did not end in a resolution.

(Dkt. No. 100 and attachments.) Although Interline tried to enforce a term sheet the parties had

signed at that mediation, the Court ultimately found that no enforceable settlement existed in part

because the parties’ term sheet did not include all material terms (such as what Interline would pay

for each fax transmission), which the parties continued to negotiate after mediation. (Dkt. No. 113 at

12.)

19. A third mediation before John G. Bickerman ultimately resulted in the Proposed

Settlement being presented to the Court, which, based upon my review of the case law in the Seventh

Circuit, is the largest junk fax settlement achieved—at the very least—in this Circuit.

D. Overview of the Proposed Settlement

20. Based upon my review of the Settlement Agreement, it is my understanding that

Interline will pay $40 million into a Settlement Fund, from which attorneys’ fees and expenses,

administration costs, and a class representative incentive award will be paid. The net of the

Settlement Fund will be used for payment to the Settlement Class Members based upon the number

of faxes they received from Interline, which will be determined by Interline’s records, and

submissions of additional faxes from Interline by the Settlement Class Members. Settlement Class

Members will automatically receive a payment of their pro rata share of the Settlement Fund, and no

claims process will be required for payment. There will be no reversion of the Settlement Fund to

Interline.

E. Attorneys’ Fee Request

7 Shortened to “PEP” and “EBR” in this Declaration, respectively.

8 It is my understanding that the first mediation in front of Judge Richard Neville (ret.) was unsuccessful.
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21. Class Counsel is seeking $12 million in attorneys’ fees from the $40 million common

fund created for the benefit of the Settlement Class Members in this case. That is 30% of the

common fund.

22. In this Circuit, “when deciding on appropriate fee levels in common-fund cases,

courts must do their best to award counsel the market price for legal services, in light of

the risk of nonpayment and the normal rate of compensation in the market at the time. . . . Although

is it impossible to know ex post exactly what terms would have resulted from arm's-length

bargaining ex ante, courts must do their best to recreate the market by considering factors such as

actual fee contracts that were privately negotiated for similar litigation. . . .” Taubenfeld v. Aon

Corp., 415 F.3d 597, 599 (7th Cir. 2005) (internal citations omitted).

23. As a Court knows, in settlements where a common fund is created for the benefit of

the class, there are many cases where Courts have routinely awarded between 30-33% of the

common fund to the attorneys for their fees and costs.9 It is my opinion that fee requested in this

case is well within the market for similar cases, but is also my opinion that the market supports a

larger award, especially when one looks at the market for legal services in the private contingent

space, including complex product liability litigation, patent litigation, and other complex class-action

litigation.

24. As I noted above, private fee agreements often begin at 35% with some sharing of

costs. In complex product liability litigation, my standard retainer is 40% when my firm is

advancing costs. I know from discussions with my peers, and attendance at professional

conferences, that this rate is common. In addition, the literature has reported a mean average retainer

approaching that amount in patent cases (mean rate of flat fee litigation of 38.6% in contingent fee

patent litigation).10

9 The cases are extensively outlined by Class Counsel in their motion.

10 See David L. Schwartz, The Rise of Contingent Fee Representation in Patent Litigation, 64 Ala. L. Rev.
335, 360 (2012). (In patent litigation, “[o]n the whole, the contingent rates are similar to the ‘one-third’ that a
stereotypical contingent personal injury lawyer charges. There are two main ways of setting the fees for the
contingent fee lawyer: a graduated rate and a flat rate. Of the agreements using a flat fee reviewed for this
Article, the mean rate was 38.6% of the recovery. The graduated rates typically set milestones such as
‘through close of fact discovery,’ ‘through trial,’ and ‘through appeal,’ and tied rates to recovery dates. As the
case continued, the lawyer's percentage increased. Of the agreements reviewed for this Article that used
graduated rates, the average percentage upon filing was 28% and the average through appeal was 40.2%”).
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25. The financial area is in the same realm. By way of example, in my own experience,

the Hon. Judge Gordon J. Quist of the United States District Court for the Western District of

Michigan awarded my firm, as lead counsel, 35% of the recovery in hard-fought derivative litigation

that was resolved before him. Virginia M. Damon Trust v. Mackinac Financial Corp., et al., No. 03

CV 135, Transcript of Proceedings at 16 (W.D. Mich. May 1, 2008) (noting the fee award and “risky

cases”). In other words, while the fee request by Class Counsel is well within the market range, it is

also my opinion that a larger award would also be fair and reasonable under the circumstances.

F. Fairness of the Attorneys’ Fee Request

26. Several decisions by the Seventh Circuit, as well as by various district courts in this

Circuit, articulate the criteria by which courts should assess the fairness of an attorneys’ fee request

in common fund cases. Based on this precedent, and by no means an exhaustive list, the Court may

consider the market for similar cases and fee requests (as addressed previously), the contingent

nature of the case, quality of legal services rendered, the degree of risk of nonpayment with the case,

and the benefit obtained by the settlement class. See, e.g., In re Synthroid Mktg. Litig., 264 F.3d 712,

718 (7th Cir. 2001); Florin v. Nationsbank, 34 F.3d 560 (7th Cir. 1994).

27. The contingent nature of the case. Class Counsel prosecuted this case on a pure

contingent-fee basis, agreeing to advance all necessary expenses on the understanding that a fee

would be forthcoming only if the case generated class-wide benefits. Further, some of the Class

Counsel had to forego fee generating work in order to devote necessary time and resources to handle

this case.

28. The quality of legal services. Upon my review of the docket and the pleadings in

this matter, I was struck by the tenacity of Class Counsel in pursuing a discovery dispute where

Judge Grady noted that Interline “feigned” confusion on discovery, acted in bad faith in not

producing documents, and “willful[ly] disob[eyed]” this Court’s order in not producing documents

that were instrumental to its defense. (See Dkt. No. 59 at 26-27, 29.) The discovery dispute

involved a significant amount of briefing, essentially becoming what appeared to be a “case within a

case.” After months of attempting to obtain discovery related to Interline’s PEP and EBR defenses,

Class Counsel brought the matter to the Court’s attention. On September 12, 2012, the parties

attended a status conference, where counsel for Craftwood informed the Court that Interline had not
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supplied sufficient responses from interrogatories and document requests served in November 2011.

The Court ordered that the parties were to respond to all outstanding discovery requests by no later

than October 12, 2012. (Dkt. No. 33.) Despite this directive, and Plaintiff’s counsel’s efforts to

secure meaningful responses through correspondence with Interline’s counsel,11 Interline failed to

provide meaningful responses to supplement the outstanding discovery, and the Court ordered

Plaintiff’s counsel to file a motion for sanctions. (Dkt. No. 38.) This resulted in motion practice

spanning eight months—including Plaintiff’s motion (Dkt. Nos. 39-40), Interline’s response (Dkt.

Nos. 41-43), Plaintiff’s reply (Dkt. No. 44), a motion to strike by Interline (Dkt. Nos. 46-47), another

motion by Interline for leave to file a surreply in opposition to Plaintiff’s sanctions motion (Dkt. Nos.

49-50), and a supplemental reply by the Plaintiffs in response to Interline’s surreply (Dkt. No. 56).

The Court ruled in favor of the Plaintiff, granting its discovery sanctions motion pursuant to Rule

37(b)(2)(A)(ii), and ordered that Interline was precluded from asserting the PEP and EBR defenses

and from introducing evidence concerning PEP and EBR. (Dkt. No. 59 at 32.)

29. More to the point, Class Counsel litigated this case against successful and prominent

“big law” firms, who continuously represent large companies in high-profile, risky litigation. These

firms have demonstrated their sophistication in an increasingly competitive legal market,12 and are

well-known for taking cases to trial. Class Counsel demonstrated a significant amount of legal

prowess in achieving the sanctions ruling.

30. Risk of the Litigation. “Contingent fees compensate lawyers for

the risk of nonpayment. The greater the risk of walking away empty-handed, the higher the award

must be to attract competent and energetic counsel.” Silverman v. Motorola Solutions, Inc., 739 F.3d

956, 958 (7th Cir. 2013). Although the Court’s ruling prohibiting Interline from pursuing the EBR

or PEP defenses significantly crippled Interline’s ability to defend against a class certification

motion, that did not mean that Plaintiff’s case was without risk. At the beginning of the case, for

example, Class Counsel faced risks that Interline could establish either the PEP or EBR defense (as

the Court had not yet excluded those defenses), or that Interline did not keep records of its

11 The history of Plaintiff’s counsel’s efforts is outlined in this Court’s ruling dated August 29, 2013, Dkt. No.
59.

12 See Georgetown Law Center for the Study of the Legal Profession, Report on the State of the Legal Market
at 13 (2014).
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transmissions (therefore calling into question whether or not a class was ascertainable or if Interline

even transmitted the unlawful advertisements). In essence, Class Counsel took a huge risk in

prosecuting this litigation over the course of several years.

31. Class Counsel also faced significant risk that their case would not be certified if they

could not establish that individualized issues would not overwhelm the litigation, or that the identity

of absent class members could not be ascertained. For example, questions of PEP or EBR could be

viewed as creating individualized issues in certain circumstances. See, e.g,, Jamison v. First Credit

Servs., No. 12 C 4415, 2013 U.S. Dist. LEXIS 105352, *16 (N.D. Ill. July 29, 2013) (“It is

undisputable that courts have reached different opinions in TCPA cases regarding whether issues of

individualized consent predominate so as to prevent class certification.”)

32. Further, Interline could have also sought a waiver from the Federal Communications

Commission13 from its violation of the Act that requires advertisers to include opt-out disclosures on

solicited advertisements. 47 C.F.R. § 64.1200(a)(4)(iv). In October 2014, the FCC granted

retroactive waivers of that regulation, and also stated that “[o]ther, similarly situated parties may also

seek waivers such as those granted in this Order.” In re Rules & Regulations Implementing the

Telephone Consumer Protection Act of 1991, etc, FCC 14-164, at ¶30 (Oct. 30, 2014). Interline

could have easily sought such a waiver, which could have delayed the case, or—at worst—could

have prevented Plaintiff from establishing liability. This could have resulted in an “all for naught”

situation, where Class Counsel’s significant work in this litigation could have been wiped out by

regulatory action.

33. As I stated earlier in Paragraph 6b, supra, a material change in the viability of the case

or the ability of a defendant to pay a judgment is a huge risk that is present in litigation. Plaintiff

risked that Interline would be unable to satisfy any judgment in this case after trial. As the

Declaration of Robert A. Sherwin states, Interline had been a publicly traded company but was

acquired by private interests in September 2012. (Dkt. No. 131-6.) Upon review of Interline’s most

recently-filed financial statements, it was Mr. Sherwin’s opinion that “winning a $280 million

judgment would result in little or no payment to the plaintiff class,” because Interline would “likely

commence a bankruptcy proceeding” if the Plaintiff had succeeded at trial on behalf of the Class.

13 Referred to throughout this Declaration as the “FCC.”
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(Id. at ¶¶9-11.) While private fee agreements would have allowed counsel to negotiate a “material

change” clause, Class Counsel had no ability to renegotiate their representation of the Settlement

Class Members with this change, and instead of settling for a lesser dollar amount to bow out of the

case, they hired a consultant and proceeded to push forward zealously. (Dkt. No. 131-6.)

34. Benefit to the Class. It is also important to recognize Class Counsel’s superb work

in achieving the largest TCPA junk fax settlement in this Circuit. The Settlement Class Members

will receive an automatic payment from the Settlement Fund, and will not be required to submit a

claim form or go through the claim process, so Settlement Class Members will not be deterred from

participating because of the procedural hurdles for filing claims. As demonstrated by Table 2 in

Class Counsel’s fee petition, the Proposed Settlement in this case is greater than any other negotiated

“junk fax” settlement in the Seventh Circuit by a factor of ten. Class Counsel has already expended

considerable resources in achieving this extraordinary result on behalf of the Settlement Class

Members, and has continued to expend additional resources in seeing this Proposed Settlement to

fruition. The record recovery, the common fund with a sizable payment to each class member, the

automatic payments without requiring class members to go through a claims process, the expeditious

payment of class awards are all hallmarks of an extraordinarily successful settlement.
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G. Conclusion

35. Class Counsel faced substantial risk in bringing this lawsuit on a pure contingent fee

basis, and encountered—and overcame—significant hurdles to bring this case to a favorable

conclusion to the benefit of the Settlement Class Members. For this excellent recovery, Class

Counsel has requested 30% of the $40 million common fund created for the benefit of Settlement

Class Members, which is not only supported by the market, but also by other relevant factors

considered by courts in this Circuit. Based upon my review of the docket, the relevant pleadings,

case law in this Circuit, and my own experience, it is my opinion that Class Counsel's fee request is

extraordinarily reasonable and exceedingly fair.

I declare that the foregoing is true and accurate under penalty of perj ury under the laws of the

United States.

February 13, 2015
i

~' `~

Edward A. Wallace

14
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