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CONFIDENTIAL SUBJECT TO RULE 11-408 NMRA AND ANY 
APPLICABLE PROTECTED COMMUNICATIONS AGREEMENTS/PROTECTIVE ORDERS 

 

STATE OF NEW MEXICO 

COUNTY OF SANTA FE 

FIRST JUDICIAL DISTRICT COURT 
 
 

PHILLIS IDEAL, JOSE E. AND CLARA E. GOMEZ 

LIVING TRUST, AND J. FIDEL CANDELARIA,  

 
Plaintiffs, 

 
vs.                                                    Case No.  D-0101-CV-2003-02309 

 
BURLINGTON RESOURCES OIL & GAS 

COMPANY LP, SUCCESSOR IN INTEREST 

TO BURLINGTON RESOURCES OIL & 

GAS COMPANY, 

 
Defendant. 

 
 

SETTLEMENT AGREEMENT BETWEEN PLAINTIFFS  

AND DEFENDANT 

 
This Settlement Agreement is entered into between Plaintiffs Phillis Ideal, Jose E. and 

Clara E. Gomez Living Trust, and J. Fidel Candelaria, individually and on behalf of the certified 

Class (“Plaintiffs”) and Burlington Resources Oil & Gas Company LP, successor in interest to 

Burlington Resources Oil & Gas Company (“Burlington” or “Defendant”), and is subject to 

approval by the First Judicial District Court, County of Santa Fe, State of New Mexico (the “First 

Judicial District Court”).  This agreement is referred to herein as the “Settlement Agreement”. 

RECITALS 

WHEREAS, Plaintiffs filed the Action (as defined herein) in the First Judicial District Court 

on December 22, 2003. Plaintiffs alleged that Burlington underpaid owners of royalty and 

overriding royalty interests in coal seam or coalbed methane gas (“CBM”) produced from the 

Fruitland formation in the San Juan Basin in New Mexico and burdening oil and gas leases held 

by Burlington.  The claims in the Action were subsequently amended to include Burlington’s alleged 
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underpayment of royalties and overriding royalties for natural gas produced from formations in the 

San Juan Basin, New Mexico, other than the Fruitland formation, described as “conventional” 

natural gas.  As set forth in Paragraph 1.24 (“Reserved Claims”) below, the claims in this Action 

covering conventional natural gas were bifurcated and stayed by the First Judicial District Court on 

July 9, 2013, following their certification, and are expressly excluded from the terms and conditions 

of this Settlement and Settlement Agreement and remain under the jurisdiction of the First Judicial 

District Court pending a final resolution of such claims.  Specifically, as to CBM, Plaintiffs alleged 

that Defendant improperly deducted certain costs and expenses associated with (a) placing CBM in 

marketable condition before calculating royalties and overriding royalties; or (b) CBM in which 

Burlington had expressly agreed to pay royalties and overriding royalties at the same time and in 

the same manner as paid to the Federal Government and otherwise improperly and unjustly 

underpaid such royalties and overriding royalties to Plaintiffs and other similarly situated royalty and 

overriding royalty owners since July 1, 1996, and did so without properly disclosing the deductions;   

WHEREAS, Burlington at times has acted during the Class Period as the operator of 

identified properties on behalf of ASHDLA LLC, St. John Institutional Investors Limited Partnership, 

Final Four, LLC, Koch Exploration Co., CBP San Juan Ltd., BHP San Juan Ltd. and Hart Canyon 

LLP (the “Section 29 entities”), and Burlington calculated royalty payments on CBM produced in 

the San Juan Basin, New Mexico on behalf of the Section 29 entities; 

WHEREAS, on January 25, 2013, the First Judicial District Court entered an Amended 

Order Certifying Class Action, a copy of which is attached as Exhibit A to this Settlement 

Agreement, and incorporated by this reference herein (the “Class Certification Order”).  On 

February 28, 2014, notice of class certification (the “First Notice”) was sent to the prospective 

class members pursuant to the order of the First Judicial District Court.  Prospective Class 

Members who were sent the First Notice were afforded the opportunity to opt-out of the Action; 

WHEREAS, Defendant has denied all material allegations of the complaints filed in the 

Action and has raised numerous affirmative defenses; 
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WHEREAS, Class Counsel (as defined herein) have conducted an extensive investigation 

of the facts, circumstances, and transactions involved in the Action, and each of the named 

Plaintiffs, being well advised, believes the settlement set forth herein (the “Settlement”) to be 

fair, reasonable and acceptable.  Defendant has produced data, information and material to 

Plaintiffs relating to class certification issues and the payment of royalties and overriding royalties 

to Class Members.  For example, Plaintiffs’ extensive discovery and investigation includes 

deposing various corporate representatives of Burlington and consulting with accounting and 

economic experts, preparing and reviewing the pleadings filed in the Action, and researching the 

law applicable to this Action; 

WHEREAS, Class Counsel believe that the claims brought in the Action have merit and are 

supported by the evidence.  Plaintiffs are prepared to vigorously prosecute the claims raised in this 

action against Burlington.  However, Class Counsel recognize the risks and uncertainties of 

prosecuting any action and the expense and length of proceedings necessary to prosecute the 

Action through trial and appeals. Class Counsel believe this proposed Settlement Agreement 

confers significant benefits to the Class Members.  Based upon their evaluations, and as a result of 

extensive, lengthy and difficult arms-length negotiations with Burlington, Class Counsel are satisfied 

that the terms and conditions of this proposed Settlement Agreement are fair, reasonable, adequate 

and in the best interests of the Class Members, as defined herein; 

WHEREAS, Defendant admits no wrongdoing concerning Plaintiffs’ claims and has in the 

past and is prepared to continue in the future to vigorously defend against those claims.  

Nevertheless, taking into consideration the cost and expense of further proceedings, the strengths 

and weaknesses of the Plaintiffs’ claims and Defendant’s defenses, the uncertainties and risks 

associated with further litigation, and other appropriate factors, Defendant desires to effectuate the 

Settlement in order to avoid further expense, inconvenience, and the distraction of burdensome 

and protracted litigation, to obtain the orders contemplated by this Settlement Agreement, and 

to  finally resolve cer ta in claims which were or could have been alleged in the Action against 
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Defendant or against the Section 29 entities; 

WHEREAS, except for the Reserved Claims, the Settling Parties have reached this 

Agreement to resolve controversies arising out of Burlington’s and the Section 29 entities’ 

royalty and overriding royalty payment obligations to and practices with the Class Members 

and the Court having previously certified the Class defined herein; 

WHEREAS, except for the Reserved Claims, the Parties have voluntarily agreed to 

settle the Action after consultation with competent legal counsel of their own selection; and 

WHEREAS, on May 28, 2014, the parties entered into a Confidential Memorandum of 

Understanding (the “MOU”) agreeing to the material terms of the Settlement, and agreed that the 

final terms of the Settlement would be embodied in a definitive settlement agreement. 

NOW, THEREFORE, IT IS HEREBY AGREED by the Settling Parties that, subject to 

final approval by the First Judicial District Court and entry of the Final Order the Released 

Claims shall be released, settled and dismissed with prejudice and on the merits, subject to 

the following terms and conditions: 

SECTION 1.0 -- DEFINITIONS. 

Unless otherwise expressly provided in this Settlement Agreement, the following terms, as 

used in this Settlement Agreement, have the following meanings: 

1.1 “Action” means the litigation filed by the Plaintiffs in the First Judicial District Court 

as Case No. D-0101-CV-2003-02309, removed to the United States District Court for the District of 

New Mexico as No. 1:14-cv-00332-JCH-KBM, and remanded to the First Judicial District Court 

pursuant to stipulation of the parties and the Order of the United States District Court entered June 

3, 2014.  No claims, causes of action or defenses which are the subject of the Court’s July 9, 2013 

Order Granting Motion to Approve Plan to Coordinate, Bifurcate, and Stay Class Claims Related to 

Conventional Natural Gas bifurcating and staying claims of the Class covering formations other than 

the Fruitland Formation in the New Mexico portion of the San Juan Basin and burdening oil and gas 

leases held by Burlington are the subject of this Settlement Agreement.  Any reference to the term 
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“Action” or “Class” in this Settlement Agreement excludes such claims, causes of action and 

defenses and has no force or effect concerning them.   

1.2 “Burlington Released Parties” means Burlington and the Section 29 entities, their 

respective current and former parents (excepting ConocoPhillips Company only as set forth in 

definition of “Reserved Claims” below), their predecessors, affiliates, assigns, successors, 

subsidiaries, insurance carriers, attorneys, and their respective members, partners, officers, 

directors, agents, representatives, and employees.    

1.3 “CBM” means coal seam or coalbed methane gas produced from the Fruitland 

formation in the San Juan Basin in New Mexico.  “CBM” shall not be construed to include natural 

gas produced from the Fruitland Sands formation. 

1.4 “Class” means the class certified under the Class Certification Order.  For 

avoidance of doubt, the Parties agree that, for purposes of this Settlement Agreement, the Class 

includes Royalty Interest owners burdening the interests owned by the Section 29 entities during 

the Class Period.  

1.5 “Class Counsel” means Peifer, Hanson & Mullins, P.A.; The Eaves Law Firm, P.A.; 

Sutin, Thayer & Browne, P.C.; and Mary E. Walta, P.C., counsel to the Plaintiffs. 

1.6 “Class Members” means all members of the Class excluding those owners of 

Royalty Interests who elected to “opt out” of the Class after the First Notice or who elect to “opt out” 

of the Class after publication of the Publication Notice pursuant to 1-023(B)(3) and (C)(2)(b) 

NMRA.  A list of all owners of Royalty Interests who elected to opt out of the Class after the First 

Notice is attached as Exhibit B to this Settlement Agreement.  As discussed below, the Parties will 

compile and provide to the First Judicial District Court a list of additional Class Members, if any, 

who elect to “opt out” after publication of the Publication Notice.  

1.7 "Class Settlement Notice" means the notice to the Class Members for Final 

Approval, substantially in the form attached as Exhibit C to this Settlement Agreement, and as 

approved by the First Judicial District Court, advising the Class Members of their rights concerning 
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this Settlement and other procedures appropriate for obtaining Final  Approval of this Settlement 

Agreement.   

1.8 “Class Period” means the period from July 1, 1996 to the date of Preliminary 

Approval. 

1.9 “Court Approval” means the entry by the First Judicial District Court in the Action 

of a final order of approval, in the form of an order to be agreed upon by the Parties after notice 

to the Class Members and a f inal approval hearing, signifying f i n a l  approval of this Settlement 

Agreement in accordance with Rule 1-023(E) NMRA. 

 1.10 “Distribution Check” means a check payable to an Eligible Class Member in the net 

amount that is payable to such Eligible Class Member pursuant to the Plan of Allocation. 

 1.11 “Distribution Date” means each date on which Distribution Checks are sent to 

Eligible Class Members. 

 1.12 “Eligible Class Member” means each of the Class Members entitled to receive a 

Distribution Check pursuant to the Plan of Allocation.    

1.13 “Endorsement Language” means the release language contained on each 

payment check to an Eligible Class Member stating that: 

By endorsing this Distribution Check, payee represents and warrants that the payee 
is or was the owner of the Released Claims hereby released, has not assigned or 
otherwise transferred the Released Claims to anyone else, and will indemnify the 
Class Representatives, Class Counsel for the Class Members and the Burlington 
Released Parties against a claim by anyone else as the owner of that Released 
Claim. 
 
1.14 “Final Approval” means that the Court Approval has become final, either by 

exhaustion of any time for a member of the Class who has properly and timely objected to the 

Settlement to appeal the Court Approval, with no appeal being filed, or by completion of any 

appeals filed by members of the Class which appeals have been resolved favorably. 

1.15 “Final Fairness Hearing” means the hearing before the First Judicial District 

Court at which the First Judicial District Court shall consider: 

A. Whether this Settlement Agreement, including the Exhibits to this 
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Agreement, should be approved as fair, adequate, and reasonable; 

B. Whether a Final Order should be entered; 

C.  Whether the application of Class Counsel for payment of attorneys ’ fees 

plus New Mexico gross receipts taxes, costs and expenses, should be approved; 

D. Whether the application for payment of an incentive award to each of the 

Class Representatives should be approved; and, 

E.  Any other matters addressed by the Court in conjunction with items (A) - 

(D) of this paragraph. 

1.16 “Final Order” means the Final Order, Judgment of Dismissal and Release to be 

drafted by Class Counsel and counsel for Burlington. 

1.17 “First Notice” means the notice of class certification sent to Class Members on 

February 28, 2014. 

1.18 “MOU” means the Confidential Memorandum of Understanding entered into by the 

Settling Parties in this action dated May 28, 2014. 

1.19 “Net Settlement Amount” means the Settlement Amount less the cost of the 

settlement notice, claims administration (including any expenses of the Settlement Administrator), 

Class Representative’s incentive awards, Class Counsel’s attorneys’ fees and New Mexico gross 

receipts taxes (as approved by the First Judicial District Court), reimbursement of Class Counsel of 

all actual expenses of the Action (as approved by the First Judicial District Court), any other 

approved costs and expenses of Plaintiffs and all applicable taxes, if any, assessable on the 

Settlement Amount or any portion thereof. 

1.20 “Parties” means the Class Members and Burlington. 

1.21 “Plan of Allocation” means the document subject to approval by the First Judicial 

District Court describing the distribution of the proceeds of the Net Settlement Amount.  

1.22 “Preliminary Approval” means the preliminary approval of the Settlement 

Agreement by the First Judicial District Court pursuant to an order granting preliminary approval. 
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1.23. “Publication Notice” means the notice of settlement published to Class Members 

after Preliminary Approval of the Settlement Agreement.  The Publication Notice is attached as 

Exhibit D to this Settlement Agreement.  The Publication Notice will allow Class Members who were 

not sent the First Notice to opt out of the Class, as well as to object to the Settlement Agreement or 

to make a claim pursuant to the Plan of Allocation.   

1.24 “Qualified Settlement Fund” means the Settlement Amount which is to be 

deposited in a Qualified Settlement Fund pursuant to, and within the meaning of, Sections 1.468B-1 

et seq. of the Regulations of the United States Department of the Treasury. 

1.25 “Released Claims” means all claims, that were asserted in the Action or could have 

been asserted in the Action by the Class Members, whether arising from contract, tort, statute or in 

law or equity, related to, directly or indirectly, the Subject Royalty Obligations burdening production 

of CBM from the Fruitland formation in the San Juan Basin in New Mexico during the Class Period, 

other than the Reserved Claims, including acts, omissions, or failures to act related to the Action.  

Reserved Claims are excluded from the Released Claims.   

1.26 “Reserved Claims” means: 

A. Any claims against the Released Burlington Parties insofar as they apply to 

non-CBM (conventional) natural gas produced from non-Fruitland formations in the San Juan 

Basin in northwestern New Mexico, as more specifically provided for in the First Judicial District 

Court’s Order Granting Motion To Approve Plan To Coordinate, Bifurcate And Stay Class Claims 

Related To Conventional Natural Gas (dated July 9, 2013), a copy of which is attached as Exhibit 

E to this Settlement Agreement.  All claims concerning conventional, non-CBM gas are specifically 

excluded from the Released Claims and are not released.    

B. Any claims against ConocoPhillips Company, including but not limited to 

those claims asserted in the Smith Litigation, other than claims relating to the Subject Royalty 

Obligations.  

C. Any claims arising out of ordinary course of business mistakes and 
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corrections of mathematical errors by Burlington for which Burlington may make prior period 

adjustments as may be necessary and appropriate in the ordinary course of business. 

D. Any claims involving Class Members who have entered into special 

arrangements or separate Special Overriding Royalty Agreements with Burlington, where the 

negotiated payment calculation is more favorable to the Class Member than the Same as Fed 

method.   

E. Any claims arising from Subject Royalty Obligations burdening production of 

CBM from the Fruitland formation in the San Juan Basin after the Class Period.   

F.  Any claims arising out of the enforcement of this Settlement Agreement. 

G. Any claims by Class Members regarding royalty or overriding royalty 

interests that burden oil and gas leases held by Burlington and producing CBM, but whose 

interests are operated and paid by third-parties (other than the Section 29 entities) for which 

Burlington has not provided complete and accurate information sufficient to identify those Class 

Members, including their names, addresses, current decimal ownership percentages, and 

information from which the Settlement Administrator and Class Counsel may make an allocation 

pursuant to the Plan of Allocation.  For the avoidance of doubt, Burlington has provided the 

foregoing complete and accurate information for the owners and properties identified in Exhibit F.  

Such identified owners are Class Members whose claims with respect to royalty or overriding 

royalty interests operated and paid by third-parties are not Reserved Claims and are covered by 

and included in this Settlement Agreement.  

1.27 “Royalty Interests” means royalty and overriding royalty interests owned by the 

Class Members. 

1.28 “Settlement Administrator” means the person or entity that Class Counsel 

retains, and the First Judicial District Court approves, to provide any services in connection 

with performing the terms of this Settlement Agreement. 

1.29 “Settlement Amount” means the sum of Eighty-Five Million United States Dollars 
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($85,000,000). 

1.30 “Settling Parties” means the Plaintiffs and Burlington.   

1.31 “Smith Litigation” means the litigation captioned Smith Family LLC v. 

ConocoPhillips Company, First Jud. Dist. Cause No. D-0101-CV-200302311. 

1.32 “Subject Royalty Obligations” means those leases, assignments or other 

instruments of the Class Members containing the terms of the Royalty Interests that burden oil and 

gas leases held by Burlington or the Section 29 entities in the San Juan Basin in New Mexico that 

produce CBM, including without limitation, any obligations whether express or implied relating to the 

calculation, disclosure, payment or remittance of royalties. 

SECTION 2.0 -- MUTUAL INTENT TO IMPLEMENT THIS SETTLEMENT AGREEMENT 
PROMPTLY. 
 
 2.1 It is the mutual intent of the Settling Parties to consummate this Settlement 

Agreement promptly.   

 A.  The Settling Parties will cooperate in good faith and exercise their reasonable 

best efforts to effectuate and implement all of the terms and conditions of this Settlement 

Agreement within the time periods set out herein.  The Settling Parties agree to use their 

reasonable best efforts to prepare any other documents necessary to implement and consummate 

this Settlement including, but not limited to, a proposed Class Settlement Notice and publication of 

the Publication Notice to members of the Class, Preliminary and Final Approval Orders, and related 

documents to be submitted to the First Judicial District Court for Preliminary and Final Approval as 

may be necessary to effectuate the purposes and intent of this Settlement Agreement. 

B. The Class Members shall be bound by the Settlement Agreement and all 

proceedings, orders and judgments in the Action if the Settlement Agreement is approved and 

becomes Final.     

C. The Settling Parties shall jointly submit this Settlement Agreement, including 

the Exhibits attached to this Agreement, to the First Judicial District Court for preliminary approval 

as soon as is reasonably practical. 
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D.  Upon submission of the Settlement Agreement for preliminary approval, the 

Settling Parties shall request that the First Judicial District Court enter an Order of Preliminary 

Approval. 

E.  In proceedings before the First Judicial District Court (and before any 

appellate courts, if necessary), the parties shall take all steps reasonably necessary to obtain final 

approval of the Settlement.   

F. The Settling Parties shall agree to entry of a Final Order by the District Court 

following the Final Fairness Hearing. 

G. The Settling Parties specifically agree to use reasonable best efforts to 

cooperate and share a complete and accurate list of the current and former owners of the Class 

Members’ royalties and overriding royalties for CBM from the Fruitland formation in the San Juan 

Basin in New Mexico, including their current decimal ownership percentages and information 

reasonably available that would be used for purposes of calculating payments pursuant to the Plan 

of Allocation. 

SECTION 3.0 -- RELIEF FOR THE CLASS. 

3.1 Settlement Amount.  In consideration for this Settlement Agreement, and in full 

and final settlement of the Released Claims (and excluding the Reserved Claims), Burlington shall 

make payment of the Settlement Amount in good funds by wire transfer as provided in Section 

3.4 of this Settlement Agreement.    

3.2 Costs, Fees, Expenses and Taxes Included.  The Settlement Amount includes the 

full and complete cost of the settlement notice, claims administration (including any expenses of the 

Settlement Administrator), Class Members’ compensation, Class Representative’s incentive 

awards, Class Counsel’s attorneys’ fees plus New Mexico gross receipts taxes (as approved by the 

First Judicial District Court) and reimbursement of Class Counsel of all actual expenses of the 

Action (as approved by the First Judicial District Court), any other litigation costs of Plaintiffs, and 

all applicable taxes, if any, assessable on the Settlement Amount or any portion thereof.  All such 
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costs, compensation, awards, fees, expenses and applicable taxes, if any, assessable on the 

Settlement Amount shall be deducted from the Settlement Amount, and shall not be Burlington’s 

responsibility.  For the avoidance of doubt, in no event will the Settlement Amount exceed 

$85,000,000.    

3.3 Plan of Allocation.  The distribution of the Settlement Amount shall be administered 

pursuant to a Plan of Allocation, a copy of which is attached as Exhibit G to this Settlement 

Agreement, and is subject to the approval of the First Judicial District Court.  Burlington shall have 

no participatory or approval rights with respect to the Plan of Allocation, and the First Judicial 

District Court’s rejection of Plaintiffs’ Plan of Allocation shall not affect the validity or enforceability 

of this Settlement Agreement.  With respect to the Plan of Allocation:   

 A. In order to implement the Plan of Allocation, and within a reasonable period 

of time after Preliminary Approval of the Settlement Agreement, Burlington shall provide, to the 

extent reasonably available, Class Counsel and the Settlement Administrator with a complete and 

accurate list of the owners of the Class Members’ royalties and overriding royalties for CBM from 

the Fruitland formation in the San Juan Basin in New Mexico, including their current decimal 

ownership percentages and information reasonably available that would be used for purposes of 

calculating payments pursuant to the Plan of Allocation. 

B. In the event of the death or disability of a Class Member, the Settling Parties 

will establish reasonable procedures for the reissuance of settlement checks to the Class Member’s 

estate, heirs, trustees, guardians or conservators. 

C. Class Counsel, and the Settlement Administrator under direction of the First 

Judicial District Court, will be responsible for the general supervision and administration of this 

Settlement with respect to notification to the Class.  Under the oversight of Class Counsel and as 

supervised by the Court, Burlington, using its royalty accounting system, will reasonably assist 

Class Counsel and the Settlement Administrator in allocating and calculating the Net Settlement 

Amount among the Class Members pursuant to the Court-approved Plan of Allocation. The 
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Settlement Administrator will be responsible for issuing the checks from the Net Settlement Amount 

to the Class Members, though the Settlement Administrator is excused from issuing checks to any 

Class Member if the Net Settlement Amount payable to such Class Member for the entirety of the 

Class Period is less than ten dollars ($10.00). 

  D. Each Distribution Check issued by the Settlement Administrator shall include 

the Endorsement Language.  The Settlement Administrator will provide to Class Counsel and 

Burlington copies of the endorsements on the distribution checks.   

E. The Plan of Allocation may contain provisions for the cy pres of undistributed 

Settlement Amounts.   

F. None of the Settlement Amount is allocated to increase the prices or values 

or the volumes of CBM produced by Burlington Released Parties during the Class Period. 

3.4 Escrow.  Within ten (10) business days of Preliminary Approval, Burlington shall 

deposit the entire Settlement Amount into a special interest-bearing “Qualified Settlement Fund” 

(as defined in Section 1.468B-1(a) of the U.S. Treasury Regulations) account (the “Escrow 

Account”) established by the Settlement Administrator at Bank of America. The Settlement 

Amount shall be held in the Escrow Account and subject to the terms and conditions of an escrow 

agreement and instructions, a copy of which is attached as Exhibit H to this Settlement Agreement 

(the “Escrow Agreement and Instructions”).  Burlington and the named Plaintiffs shall have the 

right to audit amounts paid from the Escrow Account.  The cost of settlement notice and claims 

administration (including any expenses of the Settlement Administrator) shall be paid from the 

Escrow Account following Preliminary Approval as needed. Class representative’s incentive 

awards, Class Counsel’s attorneys’ fees (as approved by the First Judicial District Court), 

reimbursement of Class Counsel of all actual expenses of the Action (as approved by the First 

Judicial District Court), any other litigation costs of Plaintiffs and all applicable taxes (including 

without limitation to New Mexico gross receipts taxes), if any, shall be paid from the Escrow 

Account after Final Approval.  The balance of the Net Settlement Amount shall be disbursed to 
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Class Members as provided in the Court-approved Plan of Allocation after Final Approval.  In no 

event, however, shall any money be disbursed to Class Members or paid out for class 

representatives’ incentive awards, Class Counsel’s attorneys’ fees, reimbursement of Class 

Counsel of actual expenses, reimbursement of other litigation costs of Plaintiffs, applicable taxes, if 

any, until the time for the Parties to exercise their termination rights pursuant to Section 5.4 has 

passed without the Parties exercising such rights. Following Burlington’s deposit of the Settlement 

Amount into the Escrow Account in full, Burlington and the Section 29 entities shall have no 

liability, under any circumstances, to the Plaintiffs, Class Members, Class Counsel, or any other 

person in connection with the administration or distribution of such Settlement Amount. 

3.5 Interest on Settlement Amount. If Burlington does not deposit the Settlement 

Amount in the Escrow Account within ten (10) business days of Preliminary Approval, then 

Burlington shall thereafter deposit in the Escrow Account the Settlement Amount plus simple 

interest at the rate of six percent (6%) per annum, calculated from the eleventh (11th) business day 

after such Preliminary Approval through the date the Settlement Amount plus such interest is paid 

into the settlement Escrow Account.  In the event of any appeal from the Final Approval of the 

Settlement Agreement, the Settlement Amount held by Burlington shall continue to bear simple 

interest at the rate of six percent (6%) per annum until deposited in the Escrow Account.  For the 

avoidance of doubt, after the Settlement Amount is deposited in the Escrow Account, Burlington 

shall not be responsible for payment of any interest thereafter. 

3.6 Future Royalties – Same as Fed.  Burlington is considering whether, after the end 

of the Class Period and on a going forward basis, to implement a change to calculating and paying 

royalties and overriding royalties to Class Members based on the Same as Fed methodology.  Any 

decision whether or not to implement a Same as Fed or any other methodology on a going forward 

basis is within the sole discretion of Burlington and the Section 29 entities, as the case may be, 

and shall not provide a basis for any Class Member to make a claim against the Burlington 

Released Parties under this Settlement Agreement.  The Class Members and the Class 
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Representatives shall not be bound in any way by the decision of the Burlington Released Parties 

and do not waive or release any rights, claims or causes of action as to how the Burlington 

Released Parties calculate or pay royalties after the expiration of the Class Period.  The Parties 

agree that any claim regarding payments occurring after the Class Period (other than payments 

from the Settlement Amount regarding the Released Claims) shall be a new claim that is not 

subject to the terms and conditions of this Settlement Agreement, including without limitation, the 

provisions of Section 9.3 of this Settlement Agreement. 

SECTION 4.0 -- ATTORNEYS’ FEES AND EXPENSES AND CLASS REPRESENTATIVE 
INCENTIVE AWARDS.   
 

4.1 Attorney Fee Application. Class Counsel intend to apply to the Court for an award 

of attorneys’ fees plus applicable New Mexico gross receipts taxes thereon incurred in prosecuting 

the Action and for services rendered up to and including the date this Settlement is final, with such 

award to be paid out of the Escrow Account.  Any such application for an award of attorneys’ fees 

shall not exceed one-third (33 and 1/3 percent) of the Settlement Amount, plus applicable New 

Mexico gross receipts taxes thereon.  If the Final Order is appealed, Class Counsel’s attorneys’ 

fees and litigation expenses as awarded by the Court shall be increased by their proportionate 

share of any interest earned on, or earnings derived from the Escrow Account from the date the 

Final Order is entered by the Court, until the attorneys’ fees and litigation expenses are paid. For 

purposes of the foregoing sentence, the phrase “proportionate share” means the ratio of the sum of 

Class Counsel’s attorneys’ fees and litigation expenses to the total of the principal amount of the 

Settlement Amount.   

4.2 Costs and Expenses.  At the Final Fairness Hearing, Class Counsel may apply to 

the Court for reimbursement of reasonable out of pocket litigation expenses, to include expenses 

incurred up to the Final Fairness Hearing, distribution of the Settlement Amount to the Class and 

completion of the administration of this Settlement as ordered by the Court.  Such litigation 

expenses shall be paid from the Escrow Account at the time specified in Section 4.4. 

4.3  Class Representatives’ Compensation.  Subject to approval and modification by 
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the Court, Defendant will not object to the Class Representatives seeking court approval of a 

payment no greater than $85,000 each out of the Settlement Amount for services as class 

representatives, within 14 days after Final Approval, in addition to any amounts due to them as 

Class relief to be paid by the Settlement Administrator from the corpus of the Escrow Account.  

Court approval of Class representatives’ compensation in an amount less than stated herein shall 

not negate any other provisions of this Settlement Agreement, which shall remain fully effective 

and enforceable. 

4.4  Fees, Costs and Expenses.   Any costs of suit or attorneys’ fees approved by the 

Court shall, within fourteen (14) business days after Final Approval and the expiration of the time 

for the Parties to exercise their termination rights pursuant to Section 5.4 without the parties 

exercising their termination rights, be paid from the Escrow Account. Court approval of an 

attorneys’ fee and/or costs in an amount less than the amount requested by Class Counsel - or the 

Court’s disallowance of any award of fees or expenses - shall not negate any other provisions of 

this Settlement Agreement, which shall remain fully effective and enforceable.  

4.5 Approval by the Court.  All fees, costs and expenses to be deducted from the 

Settlement Amount must be approved by the First Judicial District Court.  Burlington shall take no 

position on any application for fees and reimbursement of costs or expenses made by Class 

Counsel or by the Plaintiffs or any application for incentive awards out of the Escrow Account to the 

class representatives.  This Settlement Agreement is not contingent on the First Judicial District 

Court’s approval of any application for such fees, expenses or awards out of the Settlement 

Amount. 

SECTION 5.0 -- ADMINISTRATION. 

5.1 Settlement Administrator. Class Counsel has selected KCC Class Action Services 

LLC (together with its affiliates) to act as Settlement Administrator, and Burlington has consented 

to such appointment. The Settlement Administrator, acting pursuant to the Escrow Agreement and 

Instructions, shall be responsible for the general supervision and administration of the Settlement 
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Amount deposited in the Escrow Account, the allocation (in accordance with the Plan of Allocation) 

and distribution of the Settlement Amount and any required notification of Class Members 

regarding the Settlement.  All fees, costs and expenses to be disbursed from the Escrow Account 

must be approved by the First Judicial Court.  The Settlement Administrator shall be permitted, with 

the approval of the Parties, to retain accountants and legal counsel to assist in its administration of 

the Settlement and the Escrow Agreement and Instructions.  Settlement Administrator, or any 

successor hereafter appointed, may resign and shall be discharged of its duties upon the 

appointment of a successor Settlement Administrator, as Class Counsel, with the consent of 

Burlington, shall determine.  Each such successor Settlement Administrator shall have all the 

power, authority, rights and privileges hereby conferred upon the original Settlement Administrator, 

and the term “Settlement Administrator” as used herein shall be deemed to include such successor 

Settlement Administrator.  For the avoidance of doubt, Burlington must approve of and, only for 

good cause shown, shall have the right to reject Class Counsel’s chosen Settlement Administrator 

or any successor. 

5.2  Court Approval.  Promptly after the execution of this Settlement Agreement, the 

Parties shall submit this Settlement Agreement and supporting papers, including the Plan of 

Allocation, to the First Judicial District Court.  Plaintiffs shall (i) file with the First Judicial District 

Court their Motion for Order of Preliminary Approval, in the form attached as Exhibit I to this 

Settlement Agreement, and (ii) submit to the First Judicial District Court an Order Granting 

Preliminary Approval in the form attached as Exhibit J to this Settlement Agreement.  The Parties 

shall jointly request the First Judicial District Court to enter an Order establishing procedures for 

notice to the Class Members for Final Approval, and other procedures appropriate for obtaining 

Court Approval of this Settlement Agreement.   

5.3 Reasonable Best Efforts.  The Parties agree to make reasonable best efforts to do 

all things reasonably necessary to secure Preliminary Approval and Final Approval of this 

Settlement Agreement at the earliest possible date, including providing an adequate Class 
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Settlement Notice and publication of the Publication Notice, and to effectuate immediately such 

Court Approval, if granted; provided that the foregoing shall not require Burlington or the Section 29 

entities to provide any additional consideration or to take or forebear from taking any action for the 

benefit of the Class Members.   

5.4 Termination.  If the substance of the Settlement Agreement or a material provision 

of the Settlement Agreement does not receive Final Approval or is materially modified by the First 

Judicial District Court, then Class Counsel, any Class Representative or Burlington may, at his, her 

or its option, declare the Settlement Agreement null and void by written notice to the First Judicial 

District Court and to counsel for the other parties filed and served within ten (10) business days of 

the entry of an order not granting court approval or Final Approval or having the effect of 

disapproving or materially modifying the terms of the Settlement Agreement.  If this Settlement 

Agreement is terminated pursuant to this Section 5.4 or for some other reason by the First Judicial 

District Court, then the Parties will be restored to their respective positions in the Action as of the 

date of this Settlement Agreement.  In that event, the litigation will proceed as if this Settlement 

Agreement had never been executed, and this Settlement Agreement and representations 

made in conjunction with this Settlement Agreement may not be used in the Action or 

otherwise for any purpose. 

5.5   Stay.  The Parties agree that on and after the date of this Agreement, (i) neither 

Party shall pursue litigation of the Released Claims, and (ii) all proceedings other than those 

directed toward settlement of this Action shall be held in abeyance.   

5.6  Class Notice of Settlement; Objections.  In accordance with the settlement 

approval provisions of Rule 1-023 NMRA, the Class Settlement Notice and publication of the 

Publication Notice (along with a website link to this Settlement Agreement, exhibits and the First 

Notice) shall be provided to all Class Members by the Settlement Administrator.  Any Class Member 

may object to the Settlement by filing a written objection with the Court and mailing it to Class 

Counsel and to Burlington’s Counsel, by first-class mail postmarked no later than fifteen (15) 
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calendar days prior to the Final Fairness Hearing.  The objection must set forth: (a) an identification 

of the action, e.g. Phillis Ideal et. al., vs. Burlington Resources; (b) the Class Member’s full name 

and address, (c) information sufficient to identify the Class Member’s ownership interest; and (d) in 

clear and concise terms, the legal and factual arguments supporting the objection. Any Class 

Member who previously did not receive the First Notice may opt out of the Class and Settlement 

Agreement by mailing a written request to opt out to Class Counsel, by first-class mail post-marked 

no later than fifteen (15) calendar days prior to the Final Fairness Hearing.  The request to opt out 

must set forth: (a) an identification of the action, e.g. Phillis Ideal et. al., vs. Burlington Resources; 

(b) the Class Member’s full name, address, and (c) a certification signed by the Class Member that 

the Class Member did not receive the First Notice. However, if Class Counsel’s records indicate that 

the Class Member was sent the First Notice but did not opt out at that time, the Class Member will 

not be allowed to opt out. 

5.7 Allocation and Distribution. To the extent practicable and consistent with the 

principle that only actual Class Members should be paid, the distribution of the Net Settlement 

Amount will be made in accordance with the procedures to be set forth in this Settlement 

Agreement and the Plan of Allocation, subject to approval by the First Judicial District Court.  The 

Plan of Allocation, when approved by the First Judicial District Court, shall govern distribution of the 

Net Settlement Amount.  

5.8 Sole Recourse.  Except as otherwise provided in this Settlement Agreement, all 

approved payments to Eligible Class Members, Class Representatives, Class Counsel, and any 

other payments in connection with this Settlement Agreement, after the Effective Date, shall be 

made exclusively from the Settlement Fund.  In no event shall the Burlington Released Parties be 

liable for any payments other than the $85 million payment. The sole recourse of any person 

claiming any payment from the Settlement Amount, any right to payment under or in any way 

related to this Settlement Agreement or to any matter related in any way to the Released Claims 

including, without limitation, Class Members, Class Counsel, or any person claiming by, through, or 
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on behalf of any of the foregoing, or any costs of litigation or resulting from a dispute among the 

Eligible Class Members regarding the distributions of the Settlement Amount shall be against the 

Escrow Account. 

5.9 Termination; Refunds.  If any Party terminates this Settlement Agreement pursuant 

to Section 5.4 or for any other reason under this Settlement Agreement, if this Settlement 

Agreement is terminated by the First Judicial District Court or if the Settlement Agreement does not 

receive Final Approval, then (i) the balance of the Settlement Amount in the Escrow Account shall 

be returned immediately to Burlington by wire transfer of good funds, as further described in the 

Escrow Agreement, and (ii) Burlington shall not be entitled to any refund of funds already expended 

from the Settlement Amount for the costs of administration, if any.  Except for a termination, the 

entire balance of the Settlement Amount and interest thereon shall be disbursed pursuant to the 

terms of this Settlement Agreement and the Plan of Allocation.   

SECTION 6.0 -- RELEASE IN FAVOR OF THE BURLINGTON RELEASED PARTIES.   

 Upon the later to occur of Final Approval, expiration of the time for the Parties to 

exercise their termination rights without the parties exercising their termination rights, and 

deposit by Burlington of the Settlement Amount into the Escrow Account, each Class 

Representative and each Class Member shall be conclusively deemed to have fully, finally, 

completely, irrevocably, unconditionally and forever released and discharged the Burlington 

Released Parties from liability on and for all of the Released Claims.  Such release will be 

effective as of the date of Final Approval.  The Parties acknowledge and agree that the claims 

against Burlington and the Section 29 entities are several not joint, and the consideration 

provided by Burlington relates only to and constitutes value to Class Members for release of 

only the Released Claims alleged against Burlington and the Section 29 entities. 

SECTION 7.0 -- DISMISSAL.   

Within five (5) business days of the later of Final Approval and expiration of the time for 

the Parties to exercise their termination rights without the parties exercising their termination 
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rights, Burlington and the Plaintiffs shall file an Order of Dismissal with prejudice of the Released 

Claims, to be negotiated in good faith by the Parties.  The Order of Dismissal shall dismiss all 

Released Claims (but not the Reserved Claims) in the Action with respect to the Burlington 

Released Parties with prejudice, and such Order of Dismissal will extinguish any liability of the 

Burlington Released Parties with respect to such Released Claims.   

SECTION 8.0 -- NO ADMISSION OF LIABILITY.   

This Settlement Agreement represents the settlement of disputed claims and does not 

constitute, nor shall it be construed as, an admission of the correctness of any position asserted by 

any Party, nor an admission of liability or of any wrongdoing by any Party or as an admission of any 

strengths or weaknesses of the claims of the Plaintiffs or Burlington’s defenses.  Burlington 

specifically denies any wrongdoing or liability by any of the Burlington Released Parties.  

Burlington further denies that its payment of the Settlement Amount is an admission of liability 

or wrongdoing.  Neither this Settlement Agreement nor any statement, transaction or proceeding in 

connection with the negotiation, execution, or implementation of this Settlement Agreement shall be 

intended to be or construed as or deemed to be evidence of an admission or concession by 

Burlington of any liability or wrongdoing or of the truth of any allegations against Burlington, and 

none of them shall be admissible in evidence for any such purpose in any proceeding.  Neither this 

Settlement Agreement nor any statement, transaction or proceeding in connection with the 

negotiation, execution or implementation of this Settlement Agreement shall be intended to be or 

construed as or deemed to be evidence of an admission or concession by Burlington that a class 

should be or should have been certified for any purposes other than the Settlement, and none of 

them shall be admissible in evidence for any such purpose in any proceeding.  

The Settling Parties agree that this Settlement Agreement in no way impairs the Class 

Members’ rights to future royalties or overriding royalties from the production of oil or gas from their 

respective Subject Royalty Interests from production after the date of Preliminary Approval.   

 



 

22 
 

SECTION 9.0 – MISCELLANEOUS. 

9.1 Confidentiality.   The parties will not make use of or disclose to any third party the 

content, nature, or subject matter of any information disclosed and/or discussed in the MOU or this 

Settlement Agreement and/or in negotiations to any third party without the express written consent 

of all other parties. Notwithstanding the foregoing, a party may disclose such information if it (a) 

was publicly known prior to the time of disclosure, (b) becomes publicly known after disclosure 

through no act or omission of the receiving party, (c) was already in the possession of the receiving 

party without confidentiality obligations, (d) is obtained by the receiving party without confidentiality 

obligations from a third party, (e) is permitted to be disclosed under this Settlement Agreement, or 

(f) was disclosed by either party prior to the date of this Settlement Agreement to the extent that the 

third-party receiving such information was not under enforceable obligations of confidentiality.  

Each party may disclose confidential information (i) if legally compelled to disclose, subject to 

reasonable notice to the other party and an opportunity to seek appropriate limits and/or restrictions 

on such disclosure, and (ii) to its affiliates and advisors, subject to reasonable non-use and non-

disclosure requirements.  Upon execution of the Settlement Agreement the Parties may disclose to 

third parties the terms of the Settlement Agreement.   

9.2 Public Statements.  No Party shall make any public statements concerning the 

Settlement (other than providing a no comment response) without the prior written consent of Class 

Counsel and Burlington, provided however that (i) the Settlement Administrator shall be permitted 

to deliver the Class Settlement Notice to the Class Members and publish the Publication Notice, (ii) 

Class Counsel, the Class Representative and Burlington may submit filings with the First Judicial 

District Court in connection with the preliminary or final approval of the Settlement by the First 

Judicial District Court, and (iii) the Parties shall be entitled to make any public statement if they 

reasonably determine that such public statement is required by law, rule, accounting rule, or 

regulation, including federal securities law or the rules or regulations of any securities exchange.  

Class Counsel and the Settlement Administrator are permitted to communicate without restriction 
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with Class Members and to respond to inquiries from them regarding the Settlement.   Nothing in 

this Section 9.2 shall be deemed to prohibit Burlington, Class Members or Class Counsel from 

making statements or arguments concerning or relating to the Action, the Settlement or this 

Settlement Agreement in the course of any legal or administrative proceedings, including without 

limitation the dissemination of the Class Settlement Notice, publication of the Publication Notice, 

motion for Preliminary Approval and Motion for Final Approval.    

9.3 Jurisdiction; Governing Law.  The First Judicial District Court shall retain exclusive 

and continuing jurisdiction with respect to implementation and enforcement of the terms and 

conditions of this Settlement Agreement, for the sole purpose of assuring that all benefits 

hereunder are properly provided, and all Parties to this Settlement Agreement submit to the 

jurisdiction of the First Judicial District Court for such purposes. Should the Settlement Agreement 

not be approved by the First Judicial District Court, Burlington nevertheless agrees that the First 

Judicial District Court shall retain continuing jurisdiction over subsequent proceedings in this matter 

to the extent Plaintiffs do not thereafter amend or enlarge the case by adding claims that both (a) 

materially enlarge the claims against Defendants and (b) do not relate back to the claims pending 

at the time of remand on June 3, 2014.  This Settlement Agreement shall be interpreted and 

enforced under and in accordance with the laws of the State of New Mexico.  For the avoidance of 

doubt, the First Judicial Court does not have or retain jurisdiction over any Reserved Claims other 

than the Reserved Claims set forth in Section 1.26(A) and 1.26(F). 

9.4 Authority.  Each Party represents (a) that he, she or it has authority to enter into 

this Settlement Agreement, (b) that the signatory below signing on his, her or its behalf is 

authorized to sign on behalf of such Party for which he or she has signed, subject to Final Approval 

of this Settlement Agreement by the First Judicial District Court and (c) assuming the due 

authorization, execution, and delivery of this Settlement Agreement by the other Parties, this 

Settlement Agreement constitutes the legal, valid, and binding obligations of such Party, 

enforceable against such Party in accordance with its terms.  
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9.5 Binding Agreement.  This Settlement Agreement shall be binding upon and inure to 

the benefit of the Parties’ successors and assigns.  Neither this Settlement Agreement nor any of 

the rights, interests, or obligations hereunder shall be assigned, in whole or in part, by any of the 

Parties without the prior written consent of each of the other Parties, other than an assignment by 

will or by the laws of descent and distribution, and any attempted assignment in violation of this 

provision shall be null and void. 

9.6 Non-Disparagement.  No Party will knowingly disparage the litigation or the 

Settlement Agreement, the application for attorney fees or the application for incentive awards, 

provided that this provision does not prohibit Burlington, Class Members or Class Counsel from 

making statements or arguments concerning or relating to the litigation or the Settlement in the 

course of any legal or administrative proceedings.  

9.7 Reliance.  The Plaintiffs’ willingness to enter into this Settlement Agreement is, in 

part, made in reliance upon the accuracy of the data and other information Burlington has provided 

during discovery in the Action.  The data and information Burlington has provided during discovery 

in the Action to Class Counsel and experts engaged by Plaintiffs are the same data and information 

that Burlington has provided to its own experts engaged in connection with the Action.  Burlington 

represents that to the best of its knowledge the information it has provided is accurate. 

9.8 Nature of Settled Claims.  The Parties expressly recognize that the Settlement 

Amount does not include any payments for the adjustment to the value, price or volumes of the 

CBM from the Fruitland formation underlying the San Juan Basin of New Mexico from which 

deductions were taken from the royalties and overriding royalties due to the Class Members.          

9.9 Counterparts.  This Settlement Agreement may be executed in counterparts, each 

of which is hereby deemed an original, but all of which together shall constitute one and the 

same instrument. 

9.10 Entire Agreement.  This Settlement Agreement and the exhibits hereto (the 

“Exhibits”), constitute the entire agreement and obligation between and among the Parties with 
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respect to the claims and defenses in the Action and Released Claims, and supersede all prior 

oral and written settlement negotiations, agreements, understandings, discussions and 

communications between and among the Parties with respect to the subject matter hereof, and 

specifically replace and supersede the MOU.  Except for this Settlement Agreement and the 

Exhibits, there are no other warranties, representations, covenants, promises, undertakings or 

understandings by or among the Parties to this Settlement Agreement related in any way to the 

Settlement.  Any modification or waiver of, deletion or addition to the terms of this Settlement 

Agreement must be in writing, mutually agreed upon, signed by or on behalf of all Parties or 

their successors in interest and approved by the Court in this Action.   

9.11  Incorporation by Reference.  All of the Exhibits are material and integral parts of 

this Settlement Agreement and are fully incorporated herein by reference. 

9.12    Advice of Counsel.  Each Party acknowledges that he, she or it has been and is 

being fully advised by competent legal counsel of such Party’s own choice and fully 

understand the terms and conditions of this Settlement Agreement, and the meaning and 

import thereof, and that such Party’s execution of this Settlement Agreement is with the advice 

of such Party’s counsel and of such Party’s own free will.  

9.13. Construction.  The terms, provisions, and conditions of this Settlement Agreement 

shall be interpreted and construed in accordance with their usual and customary meanings.  Each 

of the Parties expressly, knowingly, and voluntarily waives the application, in connection with the 

interpretation and construction of this Settlement Agreement, of any rule of law or procedure to the 

effect that ambiguous or conflicting terms, conditions, or provisions shall be interpreted or 

construed against the Party whose legal counsel prepared the executed version or any prior drafts 

of this Settlement Agreement.  The headings contained in this Settlement Agreement are for 

reference purposes only and shall not affect in any way the meaning or interpretation of this 

Settlement Agreement.  Whenever the words “include,” “includes,” or “including” are used in this 

Settlement Agreement, they shall be deemed to be followed by the words “without limitation.” 
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PHILLIS IDEAL V. BURLINGTON RESOURCES OIL & GAS COMPANY LP,  
CASE NO. D-0101-CV-2003-02309 

 
Members who have chosen to “Opt Out” as of 05/20/14 

 
NAME/ENTITY OF 
CLASS MEMBER ADDRESS DATE OPT OUT 

RECEIVED 

Howard Clayton Stinson 1207 N McCoy, Aztec, NM 87410 03/06/2014 

Donald Wayne Utton 213 Bull Run Drive, Hopewell, VA 23860 03/10/2014 

Thomas Dugan, Thomas A 
Dugan and Mary E. Dugan, 
Dugan Production Corp., 
and  Dugan Production 
Corporation  

PO Box 420, Farmington, NM 87499 03/12/2014 

Michael Tr. Gibson 
Trustee-Walter R Gibson & 
Florence L  Gibson Trust 

2421 Fremont, Flagstaff, AZ 86001 03/13/2014 
 

Woodbine Financial 
Corporation 

PO Box 52296, Tulsa, OK 74152 03/05/2014 

Devon Energy Corporation, 
Devon Energy Production 
Company, L.P., BN Coal, 
L.L.C., B&N Co., A 
Limited Partnership, and 
Blackwood & Nichols 
Company 

222 West Sheridan Ave., Oklahoma City, OK 73102 03/18/2014 
 

Tommy Warren Easley PO Box 233, Farmington, NM 87401-Received Opt Out 
via Phone Call. 

03/03/2014 

Karen Spears PO Box 411, Osage, WY 82723 03/10/2014 

Julia May Lutz 2618 Marlboro St, Lubbock, TX 79415-Received Opt Out 
via Phone Call. 

03/04/2014 

Kerr-McGee Corporation             
Attention: Debra K. 
Broussard 

PO Box 1330, Houston, TX 77251 03/13/2014 

EOG Resources, Inc. 1111 Bagby, Sky Lobby 2, Houston, TX 77002 03/13/2014 

Darin and Tandra 
Kirkpatrick 

21205 CR 33, La Salle, CO 80645 03/13/2014 

Lola Marie Crockett  27 Road 5203, Bloomfield, NM 87413 03/13/2014 

Johnie Pitman 701B Williams Lake Road, Colville, WA 99114 03/13/2014 

Mona S. Laquey 2640 Sartain Road, Mineral Wells, TX 76067 03/14/2014 

Stephen D Shelby 707 W. Commercial Ave, Anaconda, MA 59711 03/15/2014 

Ruth C Whiteaker c/o 
David Klodt 

3075 S Holly Pl, Denver, CO 80222-7010 03/21/2014 

Antero Resources 
Corporation  
 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

Antero Resources I GP, 
LLC 
 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

Antero Resources I, LP 
 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

Antero Resources I LP,LLC 
 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

Antero Resources Pipeline 
LP 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

Barnett Gathering, LP XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

Classic Oil & Gas, Inc. 
 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

Classic Petroleum, Inc. XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

Cravens Oil Company XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
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NAME/ENTITY OF 
CLASS MEMBER ADDRESS DATE OPT OUT 

RECEIVED 
Cross Timbers Energy 
Services, Inc.  

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

Cross Timbers Oil 
Company 
 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

Cross Timbers Oil 
Company, L.P.  
 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

Cross Timbers Trading 
Company 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

Dominion Reserves -Utah, 
Inc.,  
 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

Dominion San Juan, Inc . XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

East Timbers Limited 
Partnership 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

Fayetteville Gathering 
Company 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

Hartshorne Gathering, LLC XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

Havre Pipeline Company, 
LLC 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

Hickory Timbers Limited 
Partnership 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

HHEC Acquisition 
Corporation 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

HPC Acquisition 
Corporation 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

Mega Natural Gas 
Company, L.L.C. 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

Mountain Gathering, LLC XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

Nesson Gathering System, 
LLC 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

North Timbers Limited 
Partnership 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

PERI Acquisitions 
Management #2, LLC 
 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

PERI LLC  
 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

PERI Texas Resources, LP XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

Ringwood Gathering 
Company 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

San Juan Partners, LLC XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

South Timbers Limited 
Partnership 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

Spring Holding Company 
 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

Spring Resources, Inc. XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

Thomas C. Mueller Inc. XTO Energy,                                                                       03/20/2014 
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NAME/ENTITY OF 
CLASS MEMBER ADDRESS DATE OPT OUT 

RECEIVED 

 810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

 

Thomas C. Mueller of 
Crawford County, Inc. 
 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

Thomas C. Mueller, 
Limited 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

Timberland Gathering & 
Processing Company, Inc. 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

Trend Gathering & 
Treating, LP 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

West Timbers Limited 
Partnership 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

WTW Properties, Inc. XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

X Landmark LLC XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

XTO Barnett LLC 
 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

XTO Resources I GP, LLC 
 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

XTO Resources I LP 
 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

XTO Resources I LP, LLC XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/20/2014 
 

San Juan MP LP  1050 17th Street, Suite 2500 
Denver, CO 80265 

03/26/2014 

T.H. McElvain Oil & Gas 
LLLP (f/k/a T.H. McElvain 
Oil & Gas Limited 
Partnership)  

1050 17th Street, Suite 2500 
Denver, CO 80265 

03/26/2014 

XTO Energy, Inc. for 
Castle, Inc. 

XTO Energy,                                                                       
810 Houston Street                                                              
Ft. Worth, TX 76102-6298 

03/27/2014 

George R & Ruth House  22 Misty Lane, Meyers Cave, VA 24486 03/28/2014 

WPX Energy Production, 
LLC (Previously known as 
Williams Production 
Company)  

WPX Energy 
PO Box 3102 
Tulsa, OK 74101 

03/28/2014 

Williams Production 
Company, LLC) 

WPX Energy 
PO Box 3102 
Tulsa, OK 74101 

03/28/2014 

Geisler Family Limited 
Partnership c/o Geisler 
Property Management 
Corp, General Partner 

5106 Springmeadow Drive 
Dallas, TX 75229 

03/28/2014 

Jicarilla Apache Nation 
(f/k/a Jicarilla Apache 
Tribe)  

C/O  Alan Robert Taradash 
405 Dr. Martin Luther King Jr Ave NE 
Albuquerque, NM 87102 

03/31/2014 

ConocoPhillips Co., 
Burlington Resources and 
Gas, San Juan Basin 
Royalty Trust, Glacier Park 
Co. 

C/O  Craig Romero 
600 N. Dairy Ashford, ML 1046 
Houston, TX 77079 

03/31/2014 

ConocoPhillips Co.  C/O  Craig Romero 
600 N. Dairy Ashford, ML 1046 
Houston, TX 77079 

03/31/2014 

Burlington Resources Oil 
and Gas SJBT 

C/O  Craig Romero 
600 N. Dairy Ashford, ML 1046 

03/31/2014 
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NAME/ENTITY OF 
CLASS MEMBER ADDRESS DATE OPT OUT 

RECEIVED 
Houston, TX 77079 

 
San Juan Basin Royalty 
Trust 

C/O  Craig Romero 
600 N. Dairy Ashford, ML 1046 
Houston, TX 77079 

 
03/31/2014 

Glacier Park Co. C/O  Craig Romero 
600 N. Dairy Ashford, ML 1046 
Houston, TX 77079 

03/31/2014 

BP America Production 
Company 

C/O Greg McEldowney 
501 Westlake Park Blvd. 
Houston, TX 77079 
(281) 366-0939 

03/31/2014 
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STATE OF NEW MEXICO 

COUNTY OF SANTA FE 

FIRST JUDICIAL DISTRICT 

 

PHILLIS IDEAL, JOSE E. AND CLARA E. GOMEZ 

LIVING TRUST and J. FIDEL CANDELARIA, 

   

               Plaintiffs,   

   

vs.  Case No. D-0101-CV-2003-02309 

   

BURLINGTON RESOURCES OIL & GAS 

COMPANY LP, SUCCESSOR IN 

INTEREST TO BURLINGTON 

RESOURCES OIL AND GAS COMPANY, 

  

   

               Defendant.   

   
 

TO:  All individuals and entities owning or having owned at any point during the Class 

Period any royalty and overriding interests that burden Defendant’s working 

interests in the units, leases, and wells that at any point during the Class Period 

produced or now produce coal seam or coalbed methane gas from formations 

underlying New Mexico lands in the San Juan Basin except for those individuals 

who elected to opt out of the Class pursuant to the February 28, 2014 notice that 

was sent to prospective class members pursuant to the order of the First Judicial 

District Court.   

 

If you elected to opt out of the class after receiving the February 28, 2014 notice, you 

have no right to participate in or object to this proposed settlement. 

 

If you are a Prior Owner of a Subject Royalty Interest now held by Current Owner 

during the Class Period but you are not a current owner of the Subject Royalty 

Interest you will be afforded a reasonable opportunity to make a claim for 

distribution of settlement funds attributable to the time you were an owner, even if 

the Current Owner of your previously held royalty or overriding royalty interest 

opted-out of the Class.    

ADDITIONAL NOTICE OF CLASS ACTION AND PROPOSED SETTLEMENT 

DATED:   September __, 2014 

 

PLEASE READ THIS ENTIRE NOTICE CAREFULLY. YOUR RIGHTS MAY BE 

AFFECTED BY A LAWSUIT PENDING IN THIS COURT. 

 

A NEW MEXICO COURT AUTHORIZED THIS NOTICE.  IT IS NOT A SOLICITATION FROM 

A LAWYER. 

ccn
Rounded Exhibit Stamp
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I.  THE PURPOSE OF THIS ADDITIONAL NOTICE OF CLASS ACTION  

 

The purpose of this Notice is to inform you of a proposed settlement of the claims against 

Burlington Resources Oil & Gas Company LP, a wholly owned subsidiary of ConocoPhillips 

Company, and as successor in interest to Burlington Resources Oil and Gas Company 

(collectively referred to hereinafter as either “Burlington” or “Defendant”) and your rights to 

share in the possible settlement recovery proposed in this lawsuit. 

 

On February 28, 2014, a Class Notice was mailed to potential members of the Class explaining 

that the Court had certified this case as a class action. That notice explained that each potential 

member of the Class could remain a member of the Class or could request to be excluded from 

the Class (“opt out”). Members of the Class who received the Class Notice mailed on February 

28, 2014 and who did not request to opt out are “Class Members”.   

 

Subject to court approval, the Class and the Defendant have agreed to enter into a Settlement 

Agreement that will settle all claims and allegations the Class has asserted against the Defendant, 

with the exception of the “Reserved Claims”.   

 

The Defendant does not admit any wrongdoing or liability on its part.  The settlement is a 

compromise of disputed claims and allegations.  The settlement does not mean that the 

Defendant is responsible or liable for the claims the Class has asserted. 

 

This Additional Notice of Class Action and Proposed Settlement advises you of your rights and 

options with regard to the settlement. 

 

II. BASIC TERMS OF THE SETTLEMENT 

 

 The Class Representatives, Class Counsel and Defendant have now agreed to a proposed 

settlement of the class action. 

 

Consideration 

 

Subject to Final Approval after the Final Approval of Settlement Hearing (see below), 

the Class and the Defendants have agreed to settle the Class’s claims against the Defendant, 

excluding the Reserved Claims (see below), for the payment of $85,000,000.00 (the “Settlement 

Funds”).  Each Current Owner and certain Prior Owners of the Class Members’ royalties and 

overriding royalties for CBM from the Fruitland formation in the San Juan Basin during the 

Class Period who did not opt out of the Class and whose portion of the Net Settlement Amount 

as calculated herein is equal to ten dollars or more is eligible to receive a distribution from the 

Settlement Funds.    As used herein, “Final Approval” means the entry by the First Judicial 

District Court of a final order signifying approval of Settlement Agreement, and either (i) the 

exhaustion of any time for a member of the Class who has properly and timely objected to 

the settlement to appeal the approval, with no appeal being filed, or ( i i )  the completion of 

any appeals filed by members of the Class which appeals have been resolved in favor of 

approval of the Settlement Agreement. 
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Allocation for the Settlement Funds 

 

 The Court must approve a Plan of Allocation for the Settlement Funds.  However, under 

the Plan submitted by Class Counsel, after the deduction of court-approved costs, attorneys’ fees, 

expenses, taxes, and incentive payments to the class representatives (the “Class 

Representatives”), Class Counsel propose to allocate the Net Settlement Funds as follows: 

   

 The following definitions apply to the Plan of Allocation: 

 

  a. “CBM” means coal seam or coalbed methane gas produced from the 

Fruitland formation in the San Juan Basin in New Mexico.  “CBM” shall not be construed to 

include natural gas produced from the Fruitland Sands formation.  

 

  b. “Current Owner” means a Class Member who, according to Burlington’s 

accounting records, owned the Subject Royalty Interest as of June 1, 2014. In the case of wells 

that have been plugged and abandoned during the Class Period, however, the royalty paydeck 

applicable to the final month of gas production from that well, subject to fair inquiry and 

correction, shall be used to identify the Current Owner.  The “Class Period” means the period 

from July 1, 1996 to the date of Preliminary Approval. 

   

  c. “Eligible Class Member” means any Current Owner or Prior Owner who 

is entitled to receive a payment from the Net Settlement Amount under the Plan of Allocation.  

As described further below, the Plan of Allocation assumes that any payment will be made only 

to the Current Owner of a Class Member’s royalties and overriding royalties for CBM from the 

Fruitland formation in the San Juan Basin during the Class Period who did not opt out of the 

Class absent a determination that a Prior Owner is entitled to a portion of such payment.  

 

  d. “Net Settlement Amount” means the amount remaining of the Settlement 

Amount after deduction of any court-approved costs of the settlement notice, claims 

administration, Class Representatives’ incentive awards, Class Counsel’s attorneys’ fees (as 

approved by the First Judicial District Court) and reimbursement of Class Counsel of all actual 

expenses of this litigation (as approved by the First Judicial District Court), any other Court-

approved costs and expenses of Plaintiffs and Class Counsel, expenses of settlement 

administration, and all applicable taxes, if any, assessable on the Settlement Amount or any 

portion thereof.      

 

   e. “Prior Owner” means a Class Member who owned the Subject Royalty 

Interest prior to the Current Owner during the Class Period but who is not a Current Owner of 

the Subject Royalty Interest. 

 

  f. “Section 29 entities” means ASHDLA LLC, St. John Institutional 

Investors Limited Partnership, Final Four, LLC, Koch Exploration Co., CBP San Juan Ltd., BHP 

San Juan Ltd. and Hart Canyon LLP.  Burlington at times during the Class Period acted as the 

operator of certain properties on behalf of the Section 29 entities, and Burlington calculated 
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royalty payments on CBM gas produced in the San Juan Basin, New Mexico on behalf of the 

Section 29 entities.  

    

  g. “Settlement Amount” means the sum of $85,000,000 to be paid by or on 

behalf of Burlington to the Plaintiffs, as contemplated under the parties’ Settlement Agreement.  

The Settlement Amount includes the full and complete cost of the settlement notice, claims 

administration, Class Members’ compensation, Class Representative’s incentive awards, Class 

Counsel’s attorneys’ fees (as approved by the First Judicial District Court) and reimbursement of 

Class Counsel of all actual expenses of this litigation (as approved by the First Judicial District 

Court), any other Court-approved costs and expenses of Plaintiffs and Class Counsel, expenses 

of settlement administration, and all applicable taxes, if any, assessable on the Settlement 

Amount or any portion thereof.   

 

  h. “Subject Royalty Interests” means royalty and overriding royalty interests 

of the Class Members for CBM produced from the Fruitland formation in the San Juan Basin in 

New Mexico during the Class Period.   

 

  i. “Subject Royalty Obligations” means those leases, assignments or other 

instruments of the Class Members containing the terms of the Royalty Interests that burden oil 

and gas leases held by Burlington or the Section 29 entities in the San Juan Basin in New Mexico 

that produce CBM, including without limitation, any obligations whether express or implied 

relating to the calculation, disclosure, payment or remittance of royalties.   

 

Classification and allocation of Net Settlement Amount among Eligible Class Members 
 

 In structuring the Plan of Allocation, Class Counsel have taken into account that the facts 

underlying the Class’s claims have had different economic consequences for different Eligible 

Class Members.  The Plan of Allocation takes into account the assessment of Class Counsel that 

the relative merits and aggregate value of the Class Claims are common but not identical. In 

terms of both applicable legal principles and relevant factual circumstances, the strengths and 

weaknesses of the Same-as-Fed Claims as described below differ from those of the non-Same-

As-Fed claims.   In addition, the Class’s claims involve different ranges of possible recoveries: 

 

  a. Certain Eligible Class Members possess overriding royalty interests 

subject to assignments containing express provisions stating that payments shall be made on the 

same basis as royalties are calculated and paid to the United States of America.  Those royalty 

interests are referred to herein as “Same-as-Fed” or “Same-as-Fed Claims.”  The Eligible Class 

Members possessing Same-as-Fed Claims are referred to herein as “Same-as-Fed Eligible Class 

Members.”  Same-as-Fed Eligible Class members are those Class members identified by 

Burlington in 2008 as having Same-as-Fed royalty interests.   The Settlement Administrator, 

Class Counsel and Ms. Ley may reasonably rely and have relied on Burlington's prior 

identification of the Class Members possessing Same-as-Fed royalty interests.   Because other 

litigation and regulations have clarified what deductions may be taken by producers subject to 

the methods of calculating and paying the United States of America, Class Counsel believe the 

Same-as-Fed Eligible Class Members do not face the same uncertainty of outcome should this 
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litigation have proceeded concerning the marketable condition rule as non-Same-as-Fed Eligible 

Class members.  See e.g., Amoco Production Co. v. Watson, 410 F.3d 722 (D.C. Cir. 2005).     

 

  b. For those Eligible Class Members who possess royalty or overriding 

royalty interests which are not Same-as-Fed, those Eligible Class Members may have faced 

greater uncertainty of the outcome should this litigation have proceeded concerning the 

applicability of the marketable condition rule, as well as certain disputed issues of fact which the 

jury is required to decide.   

   

Allocation of the Net Settlement Fund between the categories of Eligible Class Members 

 

 The Net Settlement Fund will be allocated across two categories of Eligible Class 

Members.  The Net Settlement Amount shall be allocated between the Same-as-Fed Eligible 

Class Members and all other Eligible Class Members based on their respective interests in Same-

as-Fed and non-Same-as-Fed CBM producing wells.  An Eligible Class Member may be entitled 

to allocations for both Same-as-Fed and non-Same-as-Fed wells if they possess both such royalty 

and overriding royalty interests.  To perform this allocation, Class Counsel is seeking approval 

by the Court of the following: 

 

  a. Same-as-Fed.   Same-as-Fed Eligible Class Members shall be entitled to 

payment from the Net Settlement Amount calculated on the basis of  95% of the principal 

amount of the deductions taken from their royalties for CBM gas in excess of the deductions that 

would be permitted under the Same-as-Fed methodology employed by Burlington during those 

periods from CBM gas alleged to make the CBM gas marketable  less a proportionate share of 

any court-approved costs of the settlement notice, claims administration, Class Representatives’ 

incentive awards, Class Counsel’s attorneys’ fees (as approved by the First Judicial District 

Court) and reimbursement of Class Counsel of all actual expenses of this litigation (as approved 

by the First Judicial District Court), any other Court-approved costs and expenses of Plaintiffs 

and Class Counsel, expenses of settlement administration, and all applicable taxes, if any, 

assessable on the Settlement Amount or any portion thereof.  The total dollar amount of the Net 

Settlement Amount allocated to the Same-as-Fed Eligible Class members shall be known as the 

“Total Same-as-Fed Eligible Class Member Allocation.”  

 

  b. Non-Same-as-Fed.   All other Eligible Class Members according to their 

decimal royalty and/or overriding royalty interest(s) as shown on Burlington’s current royalty 

accounting records or information provided by third parties regarding wells operated by third 

parties for Class Wells shall be entitled to a proportionate payment from the Net Settlement 

Amount after deduction of the Total Same-as-Fed Eligible Class Member Allocation.  The dollar 

amount of each Eligible Class Member’s allocation for non-Same-as-Fed royalties shall be 

calculated as a ratio of (a) the dollar amount of the calculated (in some cases, estimated) 

deductions taken from each Eligible Class Member’s royalties and overriding royalties for CBM 

gas alleged to make the CBM gas marketable divided by (b) the dollar amount of the total 

deductions from the royalties and overriding royalties for CBM gas alleged to make the CBM 

gas marketable from all non-Same-as Fed Eligible Class Members.  That ratio will then be 

applied to determine each Eligible Class Member’s proportionate share of the Net Settlement 
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Amount. The amount to be allocated to each non-Same-as-Fed Eligible Class Member shall be 

known as the “Non-Same-as-Fed Eligible Class Member Allocation.”  The formula shall be 

expressed as: 

 

 (A-B) x (C/D) = E 

 

Where  

 

A = Net Settlement Amount 

B = Total Same-as-Fed Eligible Class Member Allocation 

C = Dollar amount of the deductions taken from each non-Same-as-Fed Eligible Class Member’s 

royalties and overriding royalties for CBM gas alleged to make the CBM gas marketable 

D = Dollar amount of the total deductions from the royalties and overriding royalties for CBM 

gas alleged to make the CBM gas marketable from all non-Same-as-Fed Eligible Class Members 

E = Non-Same-as-Fed Eligible Class Member Allocation 

 

Procedures for identifying Eligible Class Members and resolving potential disputes 

between Current Owners and Prior Owners 
 

 All Current Owners are Eligible Class Members and entitled to receive a portion of the 

Net Settlement Amount to the extent the amount calculated per the above calculations exceeds 

ten dollars.  Prior Owners are not Eligible Class Members absent a determination that a Prior 

Owner is entitled to receive a portion of the Current Owner’s payment under the Plan of 

Allocation.  Those Class Members who are Prior Owners will be afforded a reasonable 

opportunity to object to the allocation of the settlement funds to the Current Owners and to 

present a claim as described below.  In addition, Prior Owners will be afforded a reasonable 

opportunity to make a claim for distribution of settlement funds attributable to the time they were 

an owner if the Current Owner of their previously held royalty or overriding royalty interest has 

opted-out of the Class.       

 

  a. The default distribution to Current Owners described above is based on 

the following assumptions: (a) that few sales of royalty and overriding royalty interests occurred 

during the Class Period, (b) that where sales did occur, the parties generally and typically 

intended for the buyer to receive payment for past claims, and (c) that where interests passed 

through inheritance, devise or intra family transfers, it was the intent that the heir, devisee or 

transferee receive payment for past claims.  Based on the assumptions set out in clauses (a), (b) 

and (c), the Current Owners should be considered Eligible Class Members entitled to all 

settlement payments allocable to their respective Subject Royalty Interests for the entire Class 

Period absent a determination that a Prior Owner is entitled to receive payment under the Plan of 

Allocation.  A Current Owner or other distributee who is not entitled to receive payments for 

past claims and who receives a distribution of Settlement proceeds pursuant to the Plan is 

Ordered by the First Judicial District Court to in turn make payment to the party entitled to 

receive such proceeds. 
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  b. Prior Owners shall have [30 days] from September__, 2014—the date that 

this Settlement Notice was mailed—to submit in writing to the Settlement Administrator their 

intention to dispute allocation of the settlement payment from a particular Subject Royalty 

Interest solely to the Current Owner along with information sufficient to identify the Subject 

Royalty Interest and the legal basis for the objection, including proof that the Prior Owner did 

not relinquish their right to recover royalty underpayments during their time of ownership when 

they passed title to their royalty interest to their successor.  If no objection to allocation of the 

settlement payment to a Current Owner is received within that time period, then upon Final 

Approval, the Settlement Administrator will allocate the entire settlement payment due on the 

Subject Royalty Interest to the Current Owner.    

 

 If a proper and timely objection is received from a Prior Owner, the amount of the Net 

Settlement Amount at issue on the Subject Royalty Interest shall be kept in escrow in the Escrow 

Account until the claim is resolved.  Unless the Prior and Current Owner negotiate a mutually-

agreed resolution to any such dispute, a Special Master will be appointed by the Court to resolve 

allocation of payment on the Subject Royalty Interest.      

 

The proposed resolution procedure will be as follows:  Within 30 days of Final Approval 

of the Settlement Agreement, the Prior Owner shall submit to the Special Master and Current 

Owner, through the Settlement Administrator, any documentary evidence the Prior Owner 

intends to rely on to show entitlement to a payment from the Net Settlement Amount on the 

Subject Royalty Interest, along with a brief (no more than 10 pages) setting forth the Prior 

Owner’s position.  If the Current Owner has not opted out and disputes payment to the Prior 

Owner (and is not able to work out a negotiated resolution with the Prior Owner), then within 30 

days after that, the Current Owner shall submit any documentary evidence it intends to rely upon 

to the Prior Owner and Special Master, through the Settlement Administrator, along with a brief 

(no more than 10 pages) setting forth the Current Owner’s position.  Within 60 days, the Special 

Master will recommend, based on the documentary evidence presented, whether the Prior Owner 

has shown by a preponderance of the evidence that he or she is an Eligible Class Member 

entitled to a payment from the Net Settlement Amount and, if so, the amount of such payment. 

Either party may appeal the determination of the Special Master to the First Judicial District 

Court, limited solely to the record before the Special Master.  If there is such appeal, the 

determination of the First Judicial District Court will be final and non-appealable.  The cost of 

the Special Master will be deducted from the proceeds of the Net Settlement Amount due on the 

Subject Royalty Interest at issue.    

 

c. If, however, the Current Owner of a Prior Owner’s previously held royalty or 

overriding royalty interest has opted out of the Class, the Prior Owner still may make a claim for 

distribution of settlement funds.  The list of opt-outs will be posted on the website maintained by 

the Settlement Administrator at www.__________________.   To make a claim, the Prior Owner 

must submit in writing to the Settlement Administrator his or her intention to make a claim on 

the settlement payments attributable to the time he or she was an owner that would have gone to 

the Current Owner had the Current Owner not opted-out of the Class along with information 

sufficient to identify the Subject Royalty Interest and the legal basis for their claim by no later 

than __________________________, 2014.  The Prior Owner must provide evidence of his or 
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her prior ownership (including his or her prior ownership ID number, a legal description of the 

property or wells in which he or she held a royalty or overriding royalty interest and evidence of 

the period of his or her prior ownership), information identifying the Current Owner who opted-

out of the Class and proof that he or she did not relinquish his or her right to recover royalty 

underpayments during his or her their time of ownership when he or she passed title to his or her 

royalty interest to the successor.   

       

d. The Plan of Allocation shall be enforceable by action in the First Judicial District 

Court.  In no event shall the Class Representatives, Class Counsel, Defendant or counsel for 

Defendant (i) have any obligation or liability of any nature whatsoever to the party ultimately 

determined to be entitled to receive such proceeds, or (ii) have any obligation or liability of any 

nature whatsoever to, or be a proper party to any action by, any party claiming it did not receive 

proceeds it was entitled to receive.   

 

The obligations imposed by the Plan of Allocation on a person that receives a distribution 

to which he or she is not entitled are in addition to the indemnity obligations imposed by 

paragraph 1.13 of the Settlement Agreement.  

 

Compensation to Class Members -- Method of Distribution 

 

  a. The Settlement Agreement and this Plan of Allocation were approved by 

the First Judicial District Court at the Preliminary Approval Hearing. Once Final Approval 

occurs, the Class Counsel and the Settlement Administrator shall distribute the Net Settlement 

Amount among the Eligible Class Members pursuant to the calculations set forth above. The 

distribution shall be based on the total amount of Net Settlement Amount remaining subject to 

any reserve amount determined by the First Judicial District Court for the payment of future 

administrative expenses.  

 

  b. All distributions made hereunder shall be by check or draft sent to the last 

known address of the Eligible Class Member.  All such checks shall remain payable for 180 days 

from mailing of payment.  The Settlement Administrator is entitled to rely on the address and 

identification information provided by Burlington in identifying Class Members, and may, but is 

not required to, make any additional investigation it deems prudent to identify the location to 

which any payment is to be sent. 

 

  c. Each settlement check issued by the Settlement Administrator shall 

include a legend on the back of the check stating that: 

 

By endorsing this Distribution Check, payee represents and warrants that the 

payee is or was the owner of the Released Claims hereby released, has not 

assigned or otherwise transferred the Released Claims to anyone else, and will 

indemnify the Class Representatives, Class Counsel for the Class Members and 

the Burlington Released Parties against a claim by anyone else as the owner of 

that Released Claim. 
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The Settlement Administrator will provide to Class Counsel and Burlington copies of the 

endorsements on the distribution checks.   

 

  d. Within a reasonable period of time after making distributions, the 

Settlement Administrator shall provide Class Counsel, Burlington and the First Judicial District 

Court a report, in the form of an electronic spreadsheet, reflecting the distribution by amount 

paid, owner number, owner name and owner address.  The Settlement Administrator shall also 

file with the First Judicial District Court an Affidavit of Mailing reflecting said distributions. 

 

Future Royalties – Same as Fed. 
 

 Burlington is considering whether, after the end of the Class Period and on a going 

forward basis, to implement a change to calculating and paying royalties and overriding royalties 

to Class Members based on the Same as Fed methodology.  Any decision whether or not to 

implement a Same as Fed or any other methodology on a going forward basis is within the sole 

discretion of Burlington and the Section 29 entities, as the case may be, and shall not provide a 

basis for any Class Member to make a claim against the Burlington Released Parties under the 

Settlement Agreement.  The Class Members and the Class Representatives shall not be bound in 

any way by the decision of the Burlington Released Parties and do not waive or release any 

rights, claims or causes of action as to how the Burlington Released Parties calculate or pay 

royalties after the expiration of the Class Period.  The Parties agree that any claim regarding 

payments occurring after the Class Period (other than payments from the Settlement Amount 

regarding the Released Claims) shall be a new claim that is not subject to the terms and 

conditions of this Settlement Agreement, including without limitation, the provisions of Section 

9.3 of the Settlement Agreement. 

 

Unclaimed Distributions 
 

 Any distribution check that is not cashed within 180 days of mailing may be deemed 

unclaimed by the Settlement Administrator of the Funds.  The Settlement Administrator shall 

make a timely report of the amount of such unclaimed distributions to Class Counsel and the 

First Judicial District Court.  Subject to further order of the First Judicial District Court, the 

Settlement Administrator shall, no later than 240 days after mailing of the initial distribution 

checks, distribute unclaimed funds among the Non-Same-as Fed Eligible Class Members who 

did receive and cash their distributions.  The distribution of unclaimed settlement amounts will 

be equal to the same proportionate percentage of the Net Settlement Fund to which he was 

entitled as an Eligible Class Member. 

 

 If, after such supplemental distribution, any sums remain, the Settlement Administrator 

shall make report to the First Judicial District Court and Class Counsel and seek further 

direction, including the cy pres of the remaining funds.   
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Compensation to Class Counsel -- Method of Distribution 

 

 In connection with the Final Approval of Settlement Hearing, Class Counsel will apply to 

the Court for an award of attorneys’ fees incurred in prosecuting the Class Claims against the 

Defendants, including all services rendered through the Final Approval of Settlement Hearing.  

Any award of attorneys’ fees for Class Counsel shall be paid out of the Settlement Funds.  Class 

Counsel’s fees shall not exceed thirty-three and one-third percent (33 1/3%) of the Settlement 

Funds, plus applicable New Mexico gross receipts taxes thereon.  In addition to attorneys’ fees, 

Class Counsel may apply to the Court for the reimbursement of their reasonable out-of-pocket 

litigation costs and expenses incurred through the Final Approval.  All such litigation costs and 

settlement administration expenses shall be paid from the Settlement Funds.  All fees and 

expenses paid to Class Counsel must be approved by the Court.     

 

 The amount of attorneys’ fees and reimbursement of the expenses advanced by 

Class Counsel will be decided by the Court.  This amount shall reduce the settlement fund 

that will be used to pay the members of the Settlement Class.   

 

Class Representatives Incentive Awards -- Method of Distribution 
 

 At the Final Approval of Settlement Hearing, Class Counsel may apply to the Court for a 

fee not to exceed $85,000 to be paid from the Settlement Funds to each of the Class 

Representatives, Phillis Ideal, Jose E. and Clara E. Gomez Living Trust and J. Fidel Candelaria.   

The incentive awards must be approved by the Court.     

 

Releases 

 

 In exchange for receipt of the Settlement Funds and the other provisions contained in the 

Settlement Agreement, and subject to the other terms of the Settlement Agreement, the Class and 

each of its members, shall be conclusively deemed to have fully, finally and forever released 

and discharged the Burlington Released Parties from liability on and for all of the Released 

Claims.  Such release will be effective as of the date of Final Approval.  The Parties 

acknowledge and agree that the claims against Burlington and the Section 29 entities (see 

below) are several not joint, and the consideration provided by Burlington relates only to and 

constitutes value to Class Members for release of only the Released Claims alleged against 

Burlington and the Section 29 entities. 

 

 “Burlington Released Parties” means Burlington and the Section 29 entities, their 

respective current and former parents (excepting ConocoPhillips Company only as set forth 

in definition of “Reserved Claims” below), their predecessors, affiliates, assigns, successors, 

subsidiaries, insurance carriers, attorneys, and their respective members, partners, officers, 

directors, agents, representatives, and employees.  Burlington has acted during the Class Period 

as the operator on behalf of ASHDLA LLC, St. John Institutional Investors Limited Partnership, 

Final Four, LLC, Koch Exploration Co., CBP San Juan Ltd., BHP San Juan Ltd., and Hart 

Canyon LLP.  Those entities are defined as the “Section 29 entities.” 
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 “Released Claims” means all claims, that were asserted in the Action or could have been 

asserted in the Action by the Class Members, whether arising from contract, tort, statute or in 

law or equity, related to, directly or indirectly, the Subject Royalty Obligations burdening 

production of CBM from the Fruitland formation in the San Juan Basin in New Mexico during 

the Class Period, other than the Reserved Claims, including acts, omissions, or failures to act 

related to the Action.  Reserved Claims are excluded from the Released Claims.   

 

 “Reserved Claims” means: 

 

A. Any claims against the Released Burlington Parties insofar as they apply to non-

CBM (conventional) natural gas produced from non-Fruitland formations in the San Juan Basin 

in northwestern New Mexico, as more specifically provided for in the First Judicial District 

Court’s Order Granting Motion To Approve Plan To Coordinate, Bifurcate And Stay Class 

Claims Related To Conventional Natural Gas (dated July 9, 2013), a copy of which is attached as 

Exhibit E to the Settlement Agreement.  All claims concerning conventional, non-CBM gas are 

specifically excluded from the Released Claims and are not released.   

  

B. Any claims against ConocoPhillips Company, including but not limited to those 

claims asserted in the Smith Litigation, other than claims relating to the Subject Royalty 

Obligations.  

 

C. Any claims arising out of ordinary course of business mistakes and corrections of 

mathematical errors by Burlington for which Burlington may make prior period adjustments as 

may be necessary and appropriate in the ordinary course of business. 

 

D. Any claims involving Class Members who have entered into special arrangements 

or separate Special Overriding Royalty Agreements with Burlington, where the negotiated 

payment calculation is more favorable to the Class Member than the Same as Fed method.   

 

E. Any claims arising from Subject Royalty Obligations burdening production of 

CBM from the Fruitland formation in the San Juan Basin after the Class Period.   

 

F.  Any claims arising out of the enforcement of the Settlement Agreement. 

 

G. Any claims by Class Members regarding royalty or overriding royalty interests 

that burden oil and gas leases held by Burlington and producing CBM, but whose interests are 

operated and paid by third-parties (other than the Section 29 entities) for which Burlington has 

not provided complete and accurate information sufficient to identify those Class Members, 

including their names, addresses, current decimal ownership percentages, and information from 

which the Settlement Administrator and Class Counsel may make an allocation pursuant to the 

Plan of Allocation.  For the avoidance of doubt, Burlington has provided the foregoing complete 

and accurate information for the owners and properties identified in Exhibit F to the Settlement 

Agreement.  Such identified owners are Class Members whose claims with respect to royalty or 
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overriding royalty interests operated and paid by third-parties are not Reserved Claims and are 

covered by and included in this Settlement Agreement.    

  

Dismissal With Prejudice 

 

 Pursuant to the Settlement, if approved, the Class will dismiss all Released Claims (but 

not the Reserved Claims) in the Action with respect to the Burlington Released Parties with 

prejudice, and such Order of Dismissal will extinguish any liability of the Burlington Released 

Parties with respect to such Released Claims.   

 

III. YOUR OPTIONS 

 

 Each Class Member has three options:  

 

1. You Can Do Nothing.  If you choose this option, you don’t need to do anything.  If 

you are a Current Owner you will receive a portion of the Net Settlement Amount as 

calculated above unless a Prior Owner timely disputes distribution of the payment as 

described above, at which time you will be provided with a procedure for resolving 

any dispute with the Prior Owner.  If you are a Prior Owner and do nothing you will 

not receive any payment.   

 

2. If You Are a Prior Owner, You Can Dispute Allocation of a Settlement Payment 

Solely to the Current Owner(s).  This option applies only to Prior Owners.  If you are 

a Prior Owner, you can object to allocation of a settlement payment solely to the 

Current Owner(s).  Your instructions for disputing allocation of a settlement payment 

solely to the Current Owner(s) are explained in detail below.  Objecting to allocation 

of a settlement payment will not constitute an objection to the Settlement itself. 
 

3. You Can Object to the Settlement.  You may file an objection to the Settlement.  The 

instructions for filing an objection to the Settlement are explained in detail below.    

Your objection will not affect your entitlement to a portion of the Net Settlement 

Amount as calculated above.   

 

Each Class Member who did not receive the February 28, 2014 Class Notice has the 

additional option to opt out of this Class.    

 

1. This option applies only to members of the Class who did not receive a copy of 

the Class Notice of class certification mailed on February 28, 2014.  If you did not 

receive that notice (and Class Counsel’s records do not show that you were 

mailed the Class Notice), and wish to be excluded from the Class and the 

Settlement, you may submit a request to opt out of the Class and the Settlement. If 

you request to be excluded, you will have no right to object to the settlement or to 

distribution of Settlement Funds to Current Owners.    

 

2. If you did not receive a copy of the Class Notice of class certification mailed on 

February 28, 2014 and want to be excluded from the Class, you must inform Class 
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Counsel (see below) of that fact by written letter or postcard postmarked no later 

than  ____________, 2014. You must specify the name and address of the class 

member that elects to be excluded from the Class and certify that you did not 

receive the First Notice.  However, if Class Counsel’s records show that you were 

mailed the Class Notice sent on February 28, 2014, your request to opt out will 

not be valid.     

If you are a Prior Owner, and the Current Owner of your previously held royalty or 

overriding royalty interest opted-out of the class, you have an additional option. 

 

1. You can make a claim for distribution of the settlement funds attributable to the 

 time you were an owner.  The list of opt-outs is posted on the website maintained 

 by the Settlement Administrator at www.__________________.    

 

2. Your instructions for making a claim for distribution a settlement payment where 

 the Current Owner(s) has opted-out of the Class are explained in detail below.        

 

 

IV. FINAL APPROVAL OF SETTLEMENT HEARING 

 

A Final Approval of Settlement Hearing will be held at 2:00 p.m. on October 17, 2014, 

before the Honorable Raymond Ortiz, in his courtroom at the First Judicial District Court, Santa 

Fe County, New Mexico, which is located at 225 Montezuma Ave., Santa Fe, New Mexico 

87504.  The purpose of the hearing is to determine: 

(1) Whether the Settlement is fair, adequate and reasonable and whether the Settlement 

Agreement will be approved; 

 

(2) Whether the Court should enter a Final Order approving the Settlement, dismissing 

with prejudice and on the merits the Released Claims against the Defendants, and 

releasing the Released Claims against the Burlington Released Parties; 

 

(3) Whether the Court should approve the applications of Class Counsel for payment of 

attorneys’ fees, costs, and expenses; 

 

(4) Whether the Court should approve the applications of Class Representatives for 

payment of an incentive fee for serving as Class Representatives; and 

 

(5) Any other matters raised or addressed by the Court. 

 

Objections to the Settlement by members of the Class will be considered by the Court, 

but only if such Objections follow the “Instructions for Objecting to the Settlement” set forth 

below.   

 

Attendance at the hearing is not necessary; however, members of the Class wishing to be 

heard orally in opposition to the Settlement must appear and must indicate in their written 
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Objections their intention to appear at the hearing to be heard orally.  See Instructions for 

Objecting to Settlement, below.   

 

Class members who want to share in the benefits of the Settlement do not need to appear 

at the hearing or take any other action to indicate their approval of the Settlement. 

 

The Final Approval of Settlement Hearing may be postponed or adjourned by the Court, 

without further notice to the Class.   

 

At the conclusion of the Final Fairness Hearing on the Settlement, the Court may approve 

the Settlement, decline to approve the Settlement, or approve the Settlement with changes that 

the Class and Burlington must then agree upon, but without further notice to the Class. 

 

V. INSTRUCTIONS FOR OBJECTING TO THE SETTLEMENT  

 

If you want to object to the Settlement, here is what you must do: 

(A)  Prepare a written objection.  The objection must contain: 

(1) You full name, address, and daytime telephone number; 

 

(2) A detailed statement of your objection, including any legal or factual grounds 

you want the Court to consider; a copy of any document or other evidence you 

want the Court to consider with regard to the objection; if you want the Court to 

consider the opinion or testimony of any witnesses, you must include the name, 

address, and telephone number of the witness and a summary of his or her 

anticipated opinion or testimony; 

 

(3) A statement that you have not elected to opt-out of the Class; and 

 

(4) Your Signature. 

 

(B)  Mail your objection, postmarked no later than ____________, 2014 to: 

 

(1) Class Counsel, Peifer, Hanson & Mullins, P.A., Attn: Burlington 

Settlement, P.O. Box 25245, Albuquerque, New Mexico 87125; and 

 

(2) Burlington’s Counsel, Robert J. Sutphin, Jr., Holland & Hart LLP, Attn: 

Burlington Settlement, P.O. Box 2208, Santa Fe, New Mexico 87504. 

      

Note:  If your objection is not postmarked on or before ____________, 2014 it may not 

be considered by the Court. 

 

 If you are not represented by a lawyer and want to appear and address the Court at the 

Final Fairness Hearing on the Settlement, you must file with the Clerk of the Court a “Notice of 
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Intent to Appear” and mail a copy to Class Counsel and Burlington’s Counsel at the above 

addresses no later than _______________, 2014.   

 

You do not have to hire a lawyer to object, but you can if you want to.  If you hire a 

lawyer, you are responsible for paying your lawyer.  Your lawyer must file a notice of 

appearance with your objection, in compliance with this section. Your lawyer’s notice of 

appearance must be filed with the Clerk of the Court no later than [date] and must be served on 

Class Counsel and Burlington’s Counsel at the addresses set forth below, postmarked no later 

than [date].  If you are not represented by a lawyer and want to appear and address the Court at 

the Final Fairness Hearing, you must file with the Court a Notice of Intent to Appear and serve 

Class Counsel and Burlington’s Counsel at the below addresses no later than [date].  

 

If you or your lawyer intends to enter an appearance and address the Court, you and your 

lawyer are required to comply with all applicable New Mexico Court Rules.  A Notice of Intent 

to Appear filed by you or your lawyer must include a copy of your objection.   

 

VI. INSTRUCTIONS FOR DISPUTING ALLOCATION OF A SETTLEMENT 

PAYMENT SOLELY TO CURRENT OWNER(S) 

 

This applies only to Prior Owners.  If you want to dispute allocation of a settlement 

payment to a Current Owner on a Subject Royalty Interest for which you are a Prior Owner, here 

is what you must do:  

 

(A) Send a notice of intention to dispute allocation of a settlement payment solely to the 

Current Owner(s) within [30 days] from the date that this Settlement Notice is 

mailed, September ___, 2014, to submit in writing to the Settlement Administrator.  

The notice must include: 

 

(1) Your full name, address, and daytime telephone number; 

 

(2) Documents or other evidence sufficient to identify the Subject Royalty 

Interest as to which you were a Prior Owner, the dates of your prior 

ownership, the past royalty or overriding royalty to which you assert you are 

entitled, and the legal basis for the objection, including proof that you did not 

relinquish your right to recover royalty underpayments during your time of 

ownership when you passed title to your royalty interest to your successor; 

and 

 

(3) Your Signature. 

 

(B)  Mail your notice, postmarked no later than ____________, 2014 to: 

 

(1) The Settlement Administrator [FILL IN]. 
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(2) Class Counsel, Peifer, Hanson & Mullins, P.A., Attn: Burlington Settlement, 

P.O. Box 25245, Albuquerque, New Mexico 87125; and 

 

(3) Burlington’s Counsel, Robert J. Sutphin, Jr., Holland & Hart LLP, Attn: 

Burlington Settlement, P.O. Box 2208, Santa Fe, New Mexico 87504.  

      

Note:  If your notice is not postmarked on or before ____________, 2014 it may not be 

considered. 

 

The Settlement Administrator will then send you and the relevant Current Owner(s) (if 

the Current Owner has not opted out) instructions for filing documents in support of or 

opposition to the objection.  You must comply with the deadlines in the instructions (which are 

also set forth above).  Neither you nor the Current Owner at issue need to hire a lawyer, but you 

can if you want to.  If you hire a lawyer, you are responsible for paying your lawyer.  If a Current 

Owner hires a lawyer, they are responsible for paying their lawyer.  

 

VII. INSTRUCTIONS FOR OPTING OUT OF THE CLASS ACTION AND 

SETTLEMENT IF YOU DID NOT RECEIVE A COPY OF THE CLASS NOTICE OF 

CLASS CERTIFICATION MAILED ON FEBRUARY  28, 2014. 

 

 If you did not receive a copy of the Class Notice of class certification mailed on February 

28, 2014, and want to be excluded from the Class, you must inform Class Counsel of that fact by 

written letter or postcard postmarked no later than ____________, 2014 to Peifer, Hanson & 

Mullins, P.A., Attn: Burlington Settlement, P.O. Box 25245, Albuquerque, New Mexico 87125. 

You must specify the name and address of the class member that elects to be excluded from the 

Class and certify that you did not receive the First Notice.  However, if Class Counsel’s records 

show that you were mailed the Class Notice sent on February 28, 2014, your request to opt out 

will not be valid.    

 

VIII. INSTRUCTIONS FOR MAKING A CLAIM IF YOU ARE A PRIOR OWNER, 

AND THE CURRENT OWNER OF YOUR PREVIOUSLY HELD ROYALTY OR 

OVERRIDING ROYALTY INTEREST OPTED-OUT OF THE CLASS.   

 

 This applies only to Prior Owners where the Current Owner of your previously held 

royalty or overriding royalty interest opted-out of the class.  The list of opt-outs is posted on the 

website maintained by the Settlement Administrator at www.__________________.    

 

To make a claim for distribution of the settlement funds attributable to the time you were 

an owner, here is what you must do:  

 

(A) Send a notice that you intend to make a claim make a claim on the settlement 

payments attributable to the time you were an owner that would have gone to the 

Current Owner had the Current Owner not opted-out by no later than 

__________________________, 2014.  The notice must include: 
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(1) Your full name, address, and daytime telephone number; 

 

(2) Documents or other evidence sufficient to identify the Subject Royalty 

Interest as to which you were a Prior Owner, evidence of your prior ownership 

(including your prior ownership ID number, a legal description of the property 

or wells in which you held a royalty or overriding royalty interest and 

evidence of the period of your prior ownership), information identifying the 

Current Owner who opted-out of the Class and proof that you did not 

relinquish your right to recover royalty underpayments during your time of 

ownership when you passed title to your royalty interest to your successor; 

and 

 

(3) Your Signature. 

 

(B)  Mail your notice, postmarked no later than ____________, 2014 to: 

 

(4) The Settlement Administrator [FILL IN]. 

 

(5) Class Counsel, Peifer, Hanson & Mullins, P.A., Attn: Burlington Settlement, 

P.O. Box 25245, Albuquerque, New Mexico 87125; and 

 

(6) Burlington’s Counsel, Robert J. Sutphin, Jr., Holland & Hart LLP, Attn: 

Burlington Settlement, P.O. Box 2208, Santa Fe, New Mexico 87504.  

      

Note:  If your notice is not postmarked on or before ____________, 2014 it may not be 

considered. 

Addresses of the Court and Counsel 

The pertinent addresses of the Court, Class Counsel, and Burlington’s counsel are as 

follows: 

Clerk of the Court  Class Counsel Burlington’s Counsel 

Clerk of the District Court for 

the First Judicial District 

Court, Judge Steve Herrera 

Judicial Complex 

225 Montezuma Ave.  

Santa Fe, NM 87501 

 

John M. Eaves 

The Eaves Law Firm, P.A. 

6565 Americas Parkway NE, 

Suite 200 

Albuquerque, NM 87110 

Telephone: (505) 888-4300 

 

Charles Peifer 

Robert Hanson 

Matthew Hoyt 

Peifer, Hanson & Mullins, P.A.  

P.O. Box 24245 

Albuquerque, NM 87125 

Michael Campbell 

Campbell Trial Law, LLC 

110 North Guadalupe, Suite 6 

Santa Fe, NM 87501 

Telephone: (505) 820-9959 

 

Robert J. Sutphin, Jr.  

Holland & Hart, LLP 

Post Office Box 2208 

Santa Fe, NM 87504 

Telephone: (505) 988-4421 

 

Kristina Martinez 
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Telephone: (505) 247-4800 

 

Derek V. Larson 

Sutin, Thayer & Browne, P.C.  

6565 Americas Parkway, Suite 

1000 

Albuquerque, NM 87110 

Telephone: (505) 883-2500 

 

Mary E. Walta 

Mary E. Walta P.C.  

P.O. Box 32958 

Santa Fe, NM 87594 

Telephone: (505) 983-6269 

Rothstein, Donatelli, Hughes, 

Dahlstrom, 

Schoenburg & Bienvenu, LLP 

1215 Paseo de Peralta 

P. O. Box 8180 

Santa Fe, NM 87504-8180 

Telephone: (505) 988-8004 

IX. WHAT IF I HAVE QUESTIONS? 

 

If you have any questions or if you would like additional information about the case, 

please visit the website:  to be inserted (note that this address is case sensitive), which has links 

to the proposed settlement documents, or call the settlement administrator at 1-____________.  

You may also contact Class Counsel at either The Eaves Law Firm, P.A., 6565 Americas 

Parkway, NE, Suite 200, Albuquerque, NM  87110, or Peifer, Hanson & Mullins, P.C., P.O. Box 

25245, Albuquerque, NM  87125-5245.   

 

PLEASE DO NOT CONTACT THE COURT OR BURLINGTON OR 

BURLINGTON’S COUNSEL FOR INFORMATION. BURLINGTON’S COUNSEL, 

EMPLOYEES AND REPRESENTATIVES ARE NOT AUTHORIZED TO PROVIDE ANY 

INFORMATION ABOUT THE PROPOSED SETTLEMENT. 

 

X. WHERE CAN I GET ADDITIONAL INFORMATION? 

 

The Settlement Agreement, pleadings and other records in this case may be examined and 

copied at any time during the regular office hours of the Clerk of the First Judicial District Court, 

225 Montezuma Street, Santa Fe, NM  87501.  Please do not contact the Clerk of the Court for 

any purpose relation to this lawsuit, other than examination or copying of the record. 

 

 Any questions you have concerning the matters contained in this Notice (and any 

corrections or changes to your name or address) should not be directed to the Court, but should 

be directed in writing to any one of the Class Counsel at the addresses listed above.  You may 

also telephone Class Counsel at (505) 247-4800.  Please do not write or telephone the clerk of 

the Court. 

 

PLEASE DO NOT TELEPHONE THE COURT OR THE COURT CLERK FOR MORE 

INFORMATION ABOUT THE SETTLEMENT OR THIS LAWSUIT. 
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DATED: August __, 2014 

 

BY ORDER OF THE COURT 

 

      [Signature on Order dated August __, 2014] 

 

________________________________ 

THE HONORABLE RAYMOND ORTIZ 

CHIEF DISTRICT COURT JUDGE 
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STATE OF NEW MEXICO 

COUNTY OF SANTA FE 

FIRST JUDICIAL DISTRICT 

 

PHILLIS IDEAL, JOSE E. AND CLARA E. GOMEZ 

LIVING TRUST and J. FIDEL CANDELARIA, 

   

               Plaintiffs,   

   

vs.  Case No. D-0101-CV-2003-02309 

   

BURLINGTON RESOURCES OIL & GAS 

COMPANY LP, SUCCESSOR IN 

INTEREST TO BURLINGTON 

RESOURCES OIL AND GAS COMPANY, 

  

   

               Defendant.   

   
 

TO:  All individuals and entities owning or having owned at any point during the Class 

Period any royalty and overriding interests that burden Defendant’s working 

interests in the units, leases, and wells that at any point during the Class Period 

produced or now produce coal seam or coalbed methane gas from the Fruitland 

formation underlying New Mexico lands in the San Juan Basin who did not receive 

the February 28, 2014 notice that was sent to prospective class members pursuant to 

the order of the First Judicial Court. It is possible that you now own or have owned 

during the Class Period a royalty or overriding royalty interest that burdens 

Defendant’s working interest, and that your royalty or overriding royalty interest is 

paid to you by an operator other than Defendant.    

 

If you elected to opt out of the class after receiving the February 28, 2014 notice, you 

have no right to participate in or object to this proposed settlement. 

 

If you are a Prior Owner of a Subject Royalty Interest now held by Current Owner 

during the Class Period, you will be afforded a reasonable opportunity to make a 

claim for distribution of settlement funds attributable to the time you were an 

owner, even if the Current Owner has opted out of the Class, provided that you did 

not relinquish your right to recover royalty underpayments during the time of your 

ownership when you passed title to your royalty interest to the successor.   

 

 PLEASE TAKE NOTICE that a hearing is to be held on ____________, 2014, at __.m. 

before the Honorable Raymond Ortiz in Courtroom __ at the First Judicial District Court, Santa 

Fe County, New Mexico, which is located at 225 Montezuma Ave., Santa Fe, New Mexico 

87504.  The purpose of the hearing is to consider a proposed class action settlement of the claims 

in the above captioned lawsuit asserted against Burlington Resources Oil & Gas Company LP, a 

wholly owned subsidiary of ConocoPhillips Company, and as successor in interest to Burlington 

ccn
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Resources Oil and Gas Company (collectively referred to herein as either “Burlington” or 

“Defendant”). 

 

 A detailed settlement notice has been mailed to all known potential Class Members 

describing the settlement and the rights of Class Members.  Because the proposed settlement and 

the scheduled court hearing may affect your rights to share in the possible settlement recovery 

proposed in this lawsuit, you should immediately obtain a copy of the Class Settlement Notice if 

you have not received one in the mail.  You may obtain a copy by writing to Counsel for the 

Class at their addresses specified below or by accessing the documents at the website 

www.____________________________.  If you did not receive or do not have a copy of the 

February 28, 2014 notice, you can access it at the same website. 

 

 (1) The Certified Class.  On January 25, 2013, the Court certified this case as a class 

action.  The Class is defined to include: 

 

All individuals and entities owning or having owned at any point during the Class 

Period any royalty and overriding interests (“Royalty Interests”) that burden the 

Defendant’s working interests in the units, leases, and wells (whether now or 

formerly owned or operated by Defendant) that at any point during the Class 

Period produced or now produce natural gas from formations underlying New 

Mexico lands in the San Juan Basin (the “San Juan Basin”). 

 

The Class Period begins on July 1, 1996, and ends on [insert date of Preliminary 

Approval].  The Class is more specifically described in the class notice that was mailed on 

February 28, 2014 and the more detailed Class Settlement Notice being mailed to members of 

the Class, both of which you can access at the website above.  Individuals and entities owning or 

who have owned royalty and overriding royalty interests burdening Defendant’s working 

interests that are paid by an operator other than Defendant are included in the Class.  

 

This settlement only affects an Eligible Class Member's potential rights to a 

distribution arising out of claims concerning coal seam or coalbed methane gas from the 

Fruitland formation underlying New Mexico lands in the San Juan Basin during the Class 

Period.  It does not apply to non-CBM (conventional) natural gas produced from non-

Fruitland formations in the San Juan Basin in northwestern New Mexico, as more 

specifically provided for in the First Judicial District Court’s Order Granting Motion To 

Approve Plan To Coordinate, Bifurcate And Stay Class Claims Related To Conventional 

Natural Gas (dated July 9, 2013), a copy of which is attached as Exhibit E to the Settlement 

Agreement.  All claims concerning conventional, non-CBM gas are specifically excluded 

from the Released Claims and are not released.      
 

 You may be a member of the Class even though your royalty or overriding royalty 

interest burdening Defendant’s working interest is or has been paid to you by an operator other 

than Defendant.  Please contact Class Counsel, the Settlement Administrator (contact 

information on the website) or the operator from which you receive or received payments to 

determine if you own or owned royalty or overriding interest that burden Defendant’s working 

interests during the Class Period and hence are a member of the Class.  If you are a member of 

the Class, you have the right to object to the settlement, you have a right to request to be 

http://www.____________________________/
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excluded from the Class if you were not mailed the February 28, 2014 notice, and you may be 

entitled to a payment under the Plan of Allocation if you do not request or have not requested to 

be excluded from the Class.  

 

  (2) Preliminary Approval of the Settlement. The Court preliminarily approved the 

settlement.  As a part of the preliminary approval, the Court approved a proposed Plan of 

Allocation.  A copy of the Plan of Allocation can be obtained by writing to Counsel for the Class 

at their addresses specified below or by accessing the documents at the website 

www.____________________________.  Under the terms of the Plan of Allocation, the 

settlement funds shall be distributed to “Eligible Class Members” who are defined as the current 

owner of the Class Members’ royalties and overriding royalties for coal seam or coalbed 

methane gas (“CBM”) from the Fruitland formation in the San Juan Basin during the Class 

Period who did not opt out of the Class and whose portion of the Net Settlement Amount as 

calculated pursuant to the Plan of Allocation is equal to ten dollars or more.  If you are a former 

owner of royalties and overriding royalties for CBM from the Fruitland formation in the San 

Juan Basin during the Class Period but were not the record owner of said royalties on June 1, 

2014, you will not receive a payment unless you can show you are entitled to a portion of the 

settlement payments made to the current owner.  A description of the allocation and your rights 

to make a claim are more specifically described in the Plan of Allocation at the website above.   

 

 (3) Choices and Deadlines for Class Members.   If you are a member of the Class, 

you have the following choices: 

 

 You may remain in the Class by doing nothing and participate in the benefits of 

the proposed settlement if you are an Eligible Class member.  If this is what you choose to do, 

your interests will be represented without cost to you by the following attorneys, whom the Court 

has appointed as Counsel for the Class: (1)  Charles Peifer, Robert Hanson, Matthew Hoyt, 

Peifer, Hanson & Mullins, P.A., P.O. Box 25245 Albuquerque, NM 87125; (2) John M. Eaves, 

The Eaves Law Firm, P.A., 6565 Americas Parkway NE, Suite 200, Albuquerque, NM 87110; 

(3) Derek V. Larson, Sutin, Thayer & Browne, P.C., 6565 Americas Parkway, Suite 1000, 

Albuquerque, NM 87110; and (4) Mary E. Walta, Mary E. Walta P.C., P.O. Box 32958, Santa 

Fe, NM 87594.   

 

 If you remain in the Class, you may file with the Court a written objection to any 

aspect of the proposed settlement.  To do so, you must comply with the requirements described 

in the Settlement Notice, which include filing your objection with the Clerk of the Court and 

serving it on counsel for the parties no later than ___________, 2014. 

 

 If you are a Prior Owner, you have one of two options: 

 

o First, if the Current Owner has opted out of the Class, then you may make a 

claim for distribution of the settlement funds attributable to the time you were 

an owner.  The list of opt-outs is posted on the website maintained by the 

Settlement Administrator at www.__________________.   To make a claim 

you must, by _____, 2014, submit in writing to the Settlement Administrator 

your intention to make a claim on the settlement payments attributable to the 



 

4 
 

time you were an owner that would have gone to the Current Owner had the 

Current Owner not opted-out of the Class along with information sufficient to 

identify the Subject Royalty Interest and the legal basis for their claim by no 

later than __________________________, 2014.  You must provide evidence 

of your prior ownership (including your prior ownership ID number, a legal 

description of the property or wells in which you held a royalty or overriding 

royalty interest and evidence of the period of your prior ownership), 

information identifying the Current Owner who opted-out of the Class  and 

proof that  you did not relinquish  your right to recover royalty underpayments 

during  your time of ownership when  you passed title to  your royalty interest 

to  your successor. 

 

o Second, if the Current Owner has not opted out of the Class, you may file an 

objection to allocation of the settlement amount due on the Subject Royalty 

Interest solely to the Current Owner.  To dispute allocation of the settlement 

payment from a particular Subject Royalty Interest solely to the Current 

Owner you must by _____, 2014, submit in writing to the Settlement 

Administrator your intention to object along with information sufficient to 

identify the Subject Royalty Interest and the legal basis for the objection, 

including proof that they did not relinquish their right to recover royalty 

underpayments during their time of ownership when they passed title to their 

royalty interest to their successor.  The Settlement Administrator will then 

provide additional instructions regarding resolution of any dispute with the 

Current Owner over entitlement to settlement funds.   

 

 If you did not receive a copy of the notice of class certification mailed on 

February 28, 2014 and want to be excluded from the Class, you may exclude yourself from the 

Class by sending a formal, written request for exclusion that complies with the requirements 

described in the Settlement Notice.  These requirements include your sending the request to 

Counsel for the Class no later than ________________, 2014 and certifying that you did not 

receive the notice of class certification mailed on February 28, 2014. To reiterate, this option 

applies only to class members who did not receive the notice of class certification mailed on 

February 28, 2014.  If Class Counsel’s records show that you were mailed that notice, a request 

to be excluded from the Class will not be valid. 

 

 (4) Further Information.  More detail on the above procedures is contained in the 

long-form notice and Settlement Agreement accessible at the website www.__________. If you 

have any questions, if you wish to obtain a copy of the settlement notice, or if you need further 

information about the terms of the settlement, please write to Counsel for the Class at their 

addresses described above or access the above website. PLEASE DO NOT CONTACT THE 

COURT, BURLINGTON, OR BURLINGTON’S COUNSEL FOR INFORMATION. 

BURLINGTON’S COUNSEL, EMPLOYEES AND REPRESENTATIVES ARE NOT 

AUTHORIZED TO PROVIDE ANY INFORMATION ABOUT THE PROPOSED 

SETTLEMENT. 

http://www.__________/


STATE OF NEW MEXICO
COUNTY OF SANTA FE
FIRST JUDICIAL DISTRICT

CASE NO. D-0101-CV-02003-02309

PHILLIS IDEAL, JOSE E. and CLARA E. GOMEZ,
LIVING TRUST, AND J. FIDEL CANDELARIA,

Plaintiffs,

v.

BURLINGTON RESOURCES OIL & GAS COMPANY LP,
SUCCESSOR IN INTEREST TO BURLINGTON
RESOURCES OIL AND GAS COMPANY,

Defendant.

ORDER GRANTING MOTION TO APPROVE PLAN 
TO COORDINATE, BIFURCATE AND STAY CLASS CLAIMS 

RELATED TO CONVENTIONAL NATURAL GAS

THIS MATTER comes before the Court upon Class Representatives’ Motion to Approve

Plan to Coordinate and Bifurcate and Stay Class Claims Related to Conventional Natural Gas, the

Court having considered all related pleadings, having heard argument, and being otherwise well-

advised finds and determines the following:

1. Paragraph B of Rule 1-042, NMRA, provides:

The court, in furtherance of convenience or to avoid prejudice, or when separate
trials will be conducive to expedition and economy, may order a separate trial of any
claim, cross-claim counterclaim, or third-party claim, or of any separate issue or of
any number of claims, cross-claims, counterclaims, third-party claims, or issues,
always preserving the right of trial by jury given to any party as a constitutional
right.

2.  Paragraph D of Rule 1-023, NMRA, provides: “In the conduct of actions to which

this rule applies, the court may make appropriate orders: (1) determining the course of proceedings

or prescribing measures to prevent undue repetition or complication in the presentation of evidence
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or argument.”

3.  Bifurcation of the coalbed methane (“CBM”) and conventional natural gas claims as well

as staying the conventional natural gas claims would be “conducive to expedition and economy” and

would “prevent undue repetition or complication in the presentation of evidence or argument.”

4. This case presents factually and legally complex claims that are clearly separable.

See Angelo v. Armstrong World Industries, Inc., 11 F.3d 957, 964-65 (10th Cir. 1993) (finding

bifurcation appropriate where the issues are “clearly separable” and concluding that the issues of

damages and liability were clearly separable “although the same witnesses may sometimes testify

on both”).  Bifurcating the CBM and conventional natural gas claims and trying them separately

would narrow the scope of issues to be presented to the jury and thereby avoid unnecessarily

intertwining and confusing already-complicated concepts and issues.  See Rule 1-023.D(1); Rule 1-

042.B; see also Angelo, 11 F.3d at 964 (acknowledging that “[c]ourts have often used bifurcation

to deal with massive product liability litigation”). 

5.   Furthermore, bifurcation and staying the conventional natural gas claims would promote

judicial efficiency and achieve resolution to this longstanding litigation in that this Court would

otherwise be unable to carve out a sufficient block of time in the foreseeable future to try all claims

together.  See Rule 1-042.B; see also McCrary v. Bill McCarty Constr. Co., 92 N.M. 552, 554 591

P.2d 683, 685 (Ct. App. 1979) (recognizing trial court’s “sound discretion” to bifurcate in the

interest of expedition and economy); see also State Farm Mut. Auto. Ins. Co. v. Scholes, 601 F.2d

1151, 1155 (10th Cir. 1979) (“There are sound reasons for our reiteration of the rule that a district

court’s decision to defer proceedings because of concurrent state litigation is generally committed

to the discretion of that court.  No one can seriously contend that a busy federal trial judge,
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confronted both with competing demands on his time from matters properly within his jurisdiction

and with inevitable scheduling difficulties because of the unavailability of lawyers, parties, and

witnesses, is not entrusted with a wide latitude in setting his own calendar.”).  The bifurcation and

stay approach would avoid delays in moving the matter to trial and would promote overall judicial

efficiency.

 6. It is logical, as well as efficient,  for this Court to hear the claims that were filed first

in time in this Court.  The same is true with respect to staying the conventional natural gas claims

to enable those claims to proceed in the Oklahoma court, as they were initiated there first.  See

Scholes, 601 F.2d at 1155 (“Wise judicial administration militates against State Farm’s contention

that both this action and the state court action should proceed simultaneously.  Simultaneous

prosecution of both causes would result in wasteful duplication of efforts of counsel, courts,

litigants, and witnesses.  Moreover, the state court obtained jurisdiction long before this court.”

(Emphasis added)).  Proceeding on the CBM claims in this Court and staying the conventional

natural gas claims so as to allow them to proceed through Oklahoma’s judicial process would avoid

duplication of costs, efforts, and other resources, as well as avoid yielding inconsistent results in the

two states.   7. This Court is not relinquishing its jurisdiction over the conventional natural

gas 

claims by bifurcating and staying those claims.

8. Defendant’s arguments that bifurcating the claims and staying action on the 

conventional natural gas claims “will result in impermissible claim splitting” and would be contrary

to principles of res judicata are without merit and therefore unpersuasive.  See Response, at p. 5, part

III.A (Mar. 25, 2013).  Initially, the Court notes that Defendant itself has sought bifurcation and
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stays of various claims and issues in both this case and the Oklahoma matter.  If Defendant’s claim-

splitting and res judicata arguments had merit, it likely should have already pursued them, regardless

of a bifurcation of claims and stay in this matter.  Cf. Concerned Residents of Santa Fe North, Inc.

V. Santa Fe Estates, Inc., 2008-NMCA-042, ¶ 41, 143 N.M. 811, 822, 182 P.3d 794, 805 (indicating

that “[i]f a defendant sees two actions as detrimental to the defendant’s interests, it should be

incumbent on the defendant to specifically attack the claim-splitting by obtaining court relief at the

earliest feasible point”).  

Secondly, Defendant’s opposition to a bifurcation and stay based on claim-splitting and res

judicata grounds is misplaced.  As Defendant itself has indicated, “The doctrine of res judicata

prevents claim splitting by ensuring that claims that were litigated or could have been litigated in

one forum are barred from relitigation in another,” and “[t]he purpose behind the general rule

against claim splitting is ‘to protect the defendant from being harassed by repetitive actions based

on the same claim.’”  Response, at p. 5, part III.A (emphasis added); see also Concerned Residents,

2008-NMCA-042, at ¶ 42 (stating the res judicata doctrine is invoked to protect litigants from the

burden of multiple litigation and to promote judicial economy”); see generally Gilles v. Ware, 615

A.2d 533, 544 (D.C. 1992) (per curiam split opinion) (citing Restatement (Second) of Judgments

§26, comment a (1982), for the statement that  “the main purpose of res judicata ‘is to protect the

defendant from being harassed by repetitive actions based on the same claim’”).  Here, there would

be no relitigation of the same claims or a subsequent lawsuit on the same claims at issue.  See

generally Gilles, 615 A.2d at  538 (“After a valid final judgment on the merits of a judicial

proceeding, the doctrine of res judicata (claim preclusion) absolutely bars the same parties from

relitigating the same claim (and, generally, any claim that should have been raised) in a subsequent
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lawsuit.”).   

Thirdly, motions to stay pending actions have actually been relied upon as objections to and

remedies for claim-splitting and to counter claims of acquiescence to claim-splitting.  For instance,

in Concerned Residents, the Court of Appeals distinguished two cases because “neither . . .

analyze[d] why an objection to claim-splitting need not be made or a stay of proceedings should not

be pursued, or why a defendant, the recipient of protection by objecting early-on to claim-splitting,

should be permitted to sit by and take no affirmative action to obtain relief from claim-splitting.”

2008-NMCA-042, at ¶ 38 (emphasis added).  Likewise, in Gilles, the concurrence stated:  

Waiver by acquiescence can occur when a defendant fails to interpose a timely
objection to claim-splitting.  However, the record here reflects that appellee objected
timely to prosecution of the second lawsuit.  Appellee promptly moved to stay this
case, and the court granted the motion pending final disposition of the suit in federal
court. . . . Appellee pursued successfully the only available remedy against
simultaneous defense of the two lawsuits, a stay of one of them.

Id. at 549 (emphasis added).  The dissent presented a contrasting view of stays, but one that

nonetheless sheds light on the nature of stays, when it asserted: 

A motion to stay pending resolution of another proceeding may be filed for many
reasons.  For example, a party may acquiesce in claim-splitting but may want to deal
with the lawsuits one at a time.  Or, the moving party may want to stay one action
in the hopes of reaching a comprehensive settlement with the other party in the other
action.  In neither instance would the stay motion imply an objection to the existence
of the stayed proceeding.  In fact, the very idea of a stay is to defer, but affirm, the
existence of the stayed action.  While there are many reasons to file a motion to stay,
there is only one reason to file an unambiguous ‘Objection Based on other Action
Pending’ or a ‘Motion to Dismiss Due to Pendency of Other Action’ to prevent
successive litigation and preserve a res judicata defense.

Id. at 547 (emphasis added).  Whether viewed as an objection to claim-splitting, or as a deferral and

affirmation of the existence of a stayed action, a motion for a stay of claims to allow them to be

litigated once is not tantamount to claim-splitting.  
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In addition, even if Defendant’s Response objecting to bifurcation and staying the

conventional natural gas claims was a proper vehicle by which to raise claim-splitting and res

judicata arguments, the CBM claims and conventional natural gas claims are sufficiently distinct

factually so as to not to form the basis for a claim-splitting argument.  Defendant has essentially

acknowledged as much through its own efforts to bifurcate and stay certain issues with respect to

CBM claims.   Moreover, Rule 23.D(1) explicitly gives this Court the discretion to make appropriate

orders to determine the course of proceedings or prescribe measures so as “to prevent undue

repetition or complication in the presentation of evidence or argument.”  Bifurcating the CBM

claims and conventional natural gas claims and staying proceedings on the latter are means to

accomplishing those ends and do not constitute claim-splitting.  

Finally, bifurcating the claims and staying action on the conventional natural gas claims does

not prejudice Defendant.  Although Defendant argues that it “should not be required to defend

repetitive actions in two different states,” Response, at p. 7, it has already vigorously participated

in both the New Mexico and Oklahoma actions for an extensive period of time without concerns of

claim-splitting.  Cf. Concerned Residents, 2008-NMCA-042, at ¶ 38.  The bifurcation and stay

approach would actually avoid repetitive actions because the CBM claims will only be tried once

and the conventional natural gas claims will only be tried once.  This would result in a more efficient

allocation of judicial resources and of Defendant’s resources by avoiding the duplication of efforts

as well as the squandering of time in ensuring that jurors understand the distinctions between the

idiosyncracies of very complex concepts and issues imprudently co-mingled in a single trial.  Cf.

Angelo., 11 F.3d at 964-65 (concluding that the issues of damages and liability were clearly

separable although some witnesses may testify in both proceedings and acknowledging that courts
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have often used bifurcation to deal with highly complex litigation); Scholes, 601 F.2d at 1155

(“Wise judicial administration militates against State Farm’s contention that both this action and the

state court action should proceed simultaneously.  Simultaneous prosecution of both causes would

result in wasteful duplication of efforts of counsel, courts, litigants, and witnesses.  Moreover, the

state court obtained jurisdiction long before this court.”).  The approach being adopted by this Court

in the instant Order will alleviate the burdens and redundancies that would result by fully litigating

both types of claims in a single trial.            

9. Defendant’s argument that bifurcation of the claims “will result in piecemeal 

litigation,” is equally without merit.  This Court is merely exercising its discretion to “prescribe

measures to prevent undue repetition or complication in the presentation of evidence or argument”

and “to order a separate trial” of “any claim . . . or of any separate issue or of any number of claims”

“in furtherance of convenience or to avoid prejudice,” all of which would be accomplished by the

entry of the instant Order.   See Rule 1-023.D(1); Rule 1-042.B. 

10. This Court is also unpersuaded by arguments that Plaintiffs “are in effect asking this

Court to disqualify itself from hearing and resolving approximately half of the claims Plaintiffs have

placed within the Court’s jurisdiction, and to defer resolution of those claims to a forum that has

conceded it does not have the expertise to resolve,” and that “granting Plaintiffs’ Motion would

violate the Court’s duty to the Class.”  Defendant’s Response, at pp. 8-9, parts C & D.  Again, this

Court is exercising its discretion to “prescribe measures to prevent undue repetition or complication

in the presentation of evidence or argument” and “to order a separate trial” of “any claim . . . or of

any separate issue or of any number of claims” “in furtherance of convenience or to avoid

prejudice.”  See Rule 1-023.D(1); Rule 1-042.B.  All claims that were filed in this matter–both the
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CBM claims and conventional natural gas claims–will continue to exist in this matter, with the

former proceeding to trial and action on the latter being stayed until they are addressed in the

Oklahoma matter.  Furthermore, this Court is exercising all of its duties and responsibilities by

taking action to ensure that the litigation progresses to trial and that the issues are tried in a manner

that alleviates juror confusion to the greatest extent possible and promotes an efficient resolution

of all claims.  Should the Oklahoma court in Bank of America v. El Paso Natural Gas Co. And

Burlington Resources Oil & Gas, L.P., No. CJ-2004-45 (Okla. 2d Jud. Dist. Ct.) decline to take

parallel action with respect to conventional gas claims, this should be brought to the attention of this

Court so that appropriate action may be taken.   Defendant’s arguments are also undermined by the

realities presented by the substantial line of cases permitting stays while matters are addressed

elsewhere.  

11.  Pursuant to Rules 1-042.B and Rule 1-023.D(1) NMRA, the CBM  and conventional gas

claims shall be bifurcated, and action on the claims related to royalties and overriding royalties paid

on conventional natural gas shall be stayed pending the court in Oklahoma addressing parallel

claims in Bank of America v. El Paso Natural Gas Co. And Burlington Resources Oil & Gas, L.P.,

No. CJ-2004-45 (Okla. 2d Jud. Dist. Ct.).

IT IS THEREFORE ORDERED that Class Representatives’ Motion to Approve Plan to

Coordinate and to Bifurcate and Stay Class Claims Related to Conventional Natural Gas shall be,

and hereby is granted and that the Class’s claims addressing CBM claims and those addressing

conventional natural gas shall thereby be bifurcated and action on the latter shall be stayed in this

matter pending the Oklahoma court addressing parallel claims in Bank of America v. El Paso

Natural Gas Co. And Burlington Resources Oil & Gas, L.P., No. CJ-2004-45 (Okla. 2d Jud. Dist.
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Ct.).    Should the Oklahoma court in that matter decline to take parallel action with respect to

conventional gas claims, this should be brought to the attention of this Court so that appropriate

action may be taken.  Counsel for the Class are directed to prepare appropriate orders in accordance

with this Order, including an amended class certification order, class notice, and case management

order, submit them to opposing counsel for approval as to form within seven (7) days from entry of

this Order and to the Court no later than fourteen (14) days from entry of the instant Order.

_________________________
RAYMOND Z. ORTIZ
District Court Judge

Order sent to counsel of record on date of filing:

Derek V. Larson
Sutin, Thayer & Browne

John M. Eaves
Eaves Law Firm, P.A.

Robert Jackson Sutphin, Jr.
Holland & Hart, LLP

Charles R. Peifer
Matthew R. Hoyt
Peifer, Hanson & Mullins, P.A.

Mary E. Walta
Mary E. Walta, P.C.

Michael B. Campbell
Campbell Trial Law, LLC



W #68052 - HAVASU COM 01 FC
API #3004529458

SEC 22; T32N; R13W
SAN JUAN, NM
SAPCING:  S/2
ACRES:  322.17

Owner # Owner Name & Address
88912 MMS 0.01551976 RI

37546
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350594
Estate of Harold Fields
NO ADDRESS AVAILABLE 0.00018455 RI

99985 XTO/(Meredyth Verhoeff) 0.00004614 RI
350498 Clarence C Carroll & Donna Carroll 0.00006155 RI

350793

Terry D & Denise M Lester
833-A S Main #428
Fallbrook, CA  92028 0.00006155 RI

350869

Georgia M & Robert Moore
96 Athena Lane
Roseburg, OR  97470 0.00006146 RI

350842

Monte B & Emily C McLaws Rev Trust
Emily McLaws Despain, Sole Trustee
133 West County Springs Circle
Bountiful, UT  84010 0.00003691 RI
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27070

Herd Partners LTD
PO Box 130
Midland, TX  79702 OR 0.00020830

37545

Christmann Mineral Company
PO Box 66
Pinedale, WY  82941 OR 0.00031250

37546

Mannon Markham McMullen
2200 Berkeley
Wichita Falls, TX  76308 OR 0.00015625

37547

Roderick Allen Markham
1500 Broadway Suite 1212
Lubbock, TX  79401 OR 0.00015625

40191

Merrion Oil & Gas Corp
610 Reilly Ave
Farmington, NM  87401 RI 0.00008220

42297

Devon Energy Production Co LP
333 W Sheridan
Oklahoma City, OK  73102 OR 0.00041670

88912 MMS RI 0.03125000
99985 XTO RI 0.00001729

121537

Animas Energy Group LLC
Dept LA 23626
Pasadena, CA  91185 RI 0.00008815

350498

Clarence C Carroll & Donna Carroll
PO Box 534
Klamath Falls, OR  97601 RI 0.00002305

350519

Dianne and/or Homer Clees JT
1635 La Cumbre Lane
Nipomo, CA  93444 OR 0.00075000

350567

Steven S Dunn
PO Box 298
La Plata, NM  87418 RI 0.00000143

350594
Estate of Harold Fields
UNKNOWN ADDRESS RI 0.00006914

350793

Terry D Lester & Denise M Lester
833-A South Main #428
Fallbrook, CA  92028 RI 0.00002305

350801

Paul W Long
2101 Municipal Drive
Farmington, NM  87401 RI 0.00000088



350842

Monte B & Emily C McLaws Rev Trust
Emily McLaws Despain, Sole Trustee
133 West County Springs Circle
Bountiful, UT  84010 RI 0.00001383

350869

Georgia M Moore & Robert Moore
96 Athena Lane
Roseburg, OR  97470 RI 0.00002305

350996

George Sharpe
2400 North Wagner
Farmington, NM  87401 RI 0.00000231

351036

Michael Barnes
5 RD 42670
Navajo Dam, NM  87419 RI 0.00000132

449599

Paul Slayton
PO Box 2035
Roswell, NM  88202 OR 0.00337500

491769

Hanson McBride Petroleum Co
PO Box 1515
Roswell, NM  88020 OR 0.00337500

30849 002 BR WI 0.21241990
0.25276560
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0.50000000



STATE OF NEW MEXICO 
COUNTY OF SANTA FE 
FIRST JUDICIAL DISTRICT COURT 
 

Case No. D-0101-CV-2003-02309 
 
PHILLIS IDEAL, et al., 
 
  Plaintiffs,   
  
v. 
 
BURLINGTON RESOURCES OIL 
& GAS COMPANY LP, 
 
  Defendant. 
 

 
PLAN OF ALLOCATION 

 
 This Plan of Allocation sets forth the manner of distribution of the proceeds of the 
settlement between the Class Members and Burlington Resources Oil & Gas Company 
LP (“Burlington”), in the litigation captioned Phillis Ideal, Jose E. and Clara E. Gomez 
Living Trust, and J. Fidel Candelaria v. Burlington Resources Oil & Gas Company LP, 
Successor in Interest to Burlington Resources Oil & Gas Company filed on December 22, 
2003 in the First Judicial District Court, County of Santa Fe, State of New Mexico (the 
“First Judicial District Court”) (Case No. D-0101-CV-2003-02309).  Terms that are not 
defined herein shall have the meaning set forth in the Settlement Agreement. The Net 
Settlement Amount will be allocated to the Class Members entitled to receive a share of 
the Net Settlement Amount pursuant to this Plan. 
 
 1. Definitions.  The following definitions apply to this Plan of Allocation: 
 
  a. “CBM” means coal seam or coalbed methane gas produced from 
the Fruitland formation in the San Juan Basin in New Mexico.  “CBM” shall not be 
construed to include natural gas produced from the Fruitland Sands formation. 
 

b. “Current Owner” means a Class Member who, according to 
Burlington’s accounting records, owned the Subject Royalty Interest as of June 1, 2014. 
In the case of wells that have been plugged and abandoned during the Class Period, 
however, the royalty paydeck applicable to the final month of gas production from that 
well, subject to fair inquiry and correction, shall be used to identify the Current Owner.     

   
c. “Eligible Class Member” means any Current Owner or Prior 

Owner who is entitled to receive a payment from the Net Settlement Amount under the 
Plan of Allocation.  As described further below, the Plan of Allocation assumes that any 
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payment will be made only to the Current Owner of a Class Member’s royalties and 
overriding royalties for CBM from the Fruitland formation in the San Juan Basin during 
the Class Period who did not opt out of the Class absent a determination that a Prior 
Owner is entitled to a portion of such payment.   
 
  d. “Net Settlement Amount” means the amount remaining of the 
Settlement Amount after deduction of any court-approved costs of the settlement notice, 
claims administration, Class Representatives’ incentive awards, Class Counsel’s 
attorneys’ fees (as approved by the First Judicial District Court) and reimbursement of 
Class Counsel of all actual expenses of this litigation (as approved by the First Judicial 
District Court), any other Court-approved costs and expenses of Plaintiffs and Class 
Counsel, expenses of settlement administration, and all applicable taxes, if any, 
assessable on the Settlement Amount or any portion thereof.      
 
  e. “Prior Owner” means a Class Member who owned the Subject 
Royalty Interest prior to the Current Owner during the Class Period but who is not a 
Current Owner of the Subject Royalty Interest. 

 
f. “Section 29 entities” means ASHDLA LLC, St. John Institutional 

Investors Limited Partnership, Final Four, LLC, Koch Exploration Co., CBP San Juan 
Ltd., BHP San Juan Ltd. and Hart Canyon LLP.  Burlington at times during the Class 
Period acted as the operator of certain properties on behalf of the Section 29 entities, and 
Burlington calculated royalty payments on CBM gas produced in the San Juan Basin, 
New Mexico on behalf of the Section 29 entities.     

 
  g. “Settlement Amount” means the sum of $85,000,000 to be paid by 
or on behalf of Burlington to the Plaintiffs, as contemplated under the parties’ Settlement 
Agreement.  The Settlement Amount includes the full and complete cost of the settlement 
notice, claims administration, Class Members’ compensation, Class Representative’s 
incentive awards, Class Counsel’s attorneys’ fees (as approved by the First Judicial 
District Court) and reimbursement of Class Counsel of all actual expenses of this 
litigation (as approved by the First Judicial District Court), any other Court-approved 
costs and expenses of Plaintiffs and Class Counsel, expenses of settlement 
administration, and all applicable taxes, if any, assessable on the Settlement Amount or 
any portion thereof.     
 

h. “Subject Royalty Interests” means royalty and overriding royalty 
interests of the Class Members for CBM produced from the Fruitland formation in the 
San Juan Basin in New Mexico during the Class Period.     

 
i. “Subject Royalty Obligations” means those leases, assignments or 

other instruments of the Class Members containing the terms of the Royalty Interests that 
burden oil and gas leases held by Burlington or the Section 29 entities in the San Juan 
Basin in New Mexico that produce CBM, including without limitation, any obligations 
whether express or implied relating to the calculation, disclosure, payment or remittance 
of royalties.   
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 2. Information Used for Calculation of Plan of Allocation. Plaintiffs’ 
damages expert, Barbara Ley, will calculate the amount of damages (with such amount 
being disputed by the Burlington Defendants) for each of the Eligible Class Member’s 
various claims associated with the deductions taken during the Class Period from the  
Subject Royalty Interests as accounted for by Burlington’s report centers (which is the 
accounting convention used by Burlington to account for royalties and overriding 
royalties paid in connection with the production units and wells from which CBM is 
produced) or wells multiplied by each Eligible Class Member’s current decimal 
ownership percentage in the report center or well.  In deriving the calculations, Ms. Ley 
relied upon the ownership paydeck data and Party Transaction Detail provided by 
Burlington.  In some cases, calculations were necessarily based upon estimates because 
of missing information and differences among Burlington's three different accounting 
systems (COR1, VMS and Novistar) from which the data were drawn. Ms. Ley’s 
calculation of each Eligible Class Member’s damages is a reasonable method to facilitate 
the distribution of settlement proceeds to the Eligible Class Members but should not be 
treated as payment of additional royalty on past production or interest. Rather, all 
amounts paid represent a compromise of multiple disputed claims as indicated in the 
release provisions of the Settlement Agreement.   
 
 In making all calculations required under this Plan of Allocation and in 
identifying Eligible Class Members entitled to distributions, the Settlement 
Administrator, Class Counsel and their damages expert, Ms. Ley, may reasonably rely 
and have relied on the royalty paydeck information and Party Transaction Detail data 
furnished by Burlington.  In addition, in identifying Eligible Class Members and in 
calculating their respective settlement distributions, the Settlement Administrator, Class 
Counsel and their damages expert, Ms. Ley, are relying upon the accuracy and 
completeness of the list of the current and prior owners of the Class Members’ royalties 
and overriding royalties for CBM from the Fruitland formation in the San Juan Basin in 
New Mexico, including their current decimal ownership percentages furnished by 
Burlington.  In order to facilitate the identification of the Eligible Class Members and to 
implement the Plan of Allocation, Burlington agreed that within fifteen (15) business 
days of preliminary approval of the Settlement Agreement, Burlington shall provide 
Class Counsel and the Settlement Administrator with a complete and accurate list of the 
current and former owners of the Class Members' royalties and overriding royalties for 
CBM from the Fruitland formation in the San Juan Basin in New Mexico, including their 
current decimal ownership percentages and information reasonably available that would 
be used for purposes of calculating payments pursuant to the Plan of Allocation. The First 
Judicial District Court finds that it is fair and reasonable for the Settlement Administrator, 
Class Counsel and Ms. Ley to rely upon the information furnished by Burlington to 
calculate the distributions called for in this Plan of Allocation.   
 
 3. Classification and allocation of Net Settlement Amount among 
Eligible Class Members.  In structuring this Plan of Allocation, Class Counsel have 
taken into account that the facts underlying the Class’s claims have had different 
economic consequences for different Eligible Class Members.  The Plan of Allocation 
takes into account the assessment of Class Counsel that the relative merits and aggregate 
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value of the Class Claims are common but not identical. In terms of both applicable legal 
principles and relevant factual circumstances, the strengths and weaknesses of the Same-
as-Fed Claims as described below differ from those of the non-Same-As-Fed claims.   In 
addition, the Class’s claims involve different ranges of possible recoveries: 
 
  a. Certain Eligible Class Members possess overriding royalty 
interests subject to assignments containing express provisions stating that payments shall 
be made on the same basis as royalties are calculated and paid to the United States of 
America.  Those royalty interests are referred to herein as “Same-as-Fed” or “Same-as-
Fed Claims.”  The Eligible Class Members possessing Same-as-Fed Claims are referred 
to herein as “Same-as-Fed Eligible Class Members.”  Same-as-Fed Eligible Class 
members are those Class members identified by Burlington in 2008 as having Same-as-
Fed royalty interests.   The Settlement Administrator, Class Counsel and Ms. Ley may 
reasonably rely and have relied on Burlington's prior identification of the Class Members 
possessing Same-as-Fed royalty interests.   Because other litigation and regulations have 
clarified what deductions may be taken by producers subject to the methods of 
calculating and paying the United States of America, Class Counsel believe the Same-as-
Fed Eligible Class Members do not face the same uncertainty of outcome should this 
litigation have proceeded concerning the marketable condition rule as non-Same-as-Fed 
Eligible Class members.  See e.g., Amoco Production Co. v. Watson, 410 F.3d 722 (D.C. 
Cir. 2005).        
 
  b. For those Eligible Class Members who possess royalty or 
overriding royalty interests which are not Same-as-Fed, those Eligible Class Members 
may have faced greater uncertainty of the outcome should this litigation have proceeded 
concerning the applicability of the marketable condition rule, as well as certain disputed 
issues of fact which the jury is required to decide.   
   
 4. Allocation of the Net Settlement Fund between the categories of 
Eligible Class Members.  The Net Settlement Fund will be allocated across two 
categories of Eligible Class Members.  The Net Settlement Amount shall be allocated 
between the Same-as-Fed Eligible Class Members and all other Eligible Class Members 
based on their respective interests in Same-as-Fed and non-Same-as-Fed CBM producing 
wells.  An Eligible Class Member may be entitled to allocations for both Same-as-Fed 
and non-Same-as-Fed wells if they possess both such royalty and overriding royalty 
interests.  To perform this allocation, Class Counsel is seeking approval by the Court of 
the following: 
 
  a. Same-as-Fed.   Same-as-Fed Eligible Class Members shall be 
entitled to payment from the Net Settlement Amount calculated on the basis of  95% of 
the principal amount of the deductions taken from their royalties for CBM gas in excess 
of the deductions that would be permitted under the Same-as-Fed methodology employed 
by Burlington during those periods from CBM gas alleged to make the CBM gas 
marketable less a proportionate share of any court-approved costs of the settlement 
notice, claims administration, Class Representatives’ incentive awards, Class Counsel’s 
attorneys’ fees (as approved by the First Judicial District Court) and reimbursement of 
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Class Counsel of all actual expenses of this litigation (as approved by the First Judicial 
District Court), any other Court-approved costs and expenses of Plaintiffs and Class 
Counsel, expenses of settlement administration, and all applicable taxes, if any, 
assessable on the Settlement Amount or any portion thereof.  The total dollar amount of 
the Net Settlement Amount allocated to the Same-as-Fed Eligible Class members shall be 
known as the “Total Same-as-Fed Eligible Class Member Allocation.”  
 
  b. Non-Same-as-Fed.   All other Eligible Class Members according to 
their decimal royalty and/or overriding royalty interest(s) as shown on Burlington’s 
current royalty accounting records or information provided by third parties regarding 
wells operated by third parties for Class Wells shall be entitled to a proportionate 
payment from the Net Settlement Amount after deduction of the Total Same-as-Fed 
Eligible Class Member Allocation.  The dollar amount of each Eligible Class Member’s 
allocation for non-Same-as-Fed royalties shall be calculated as a ratio of (a) the dollar 
amount of the calculated (in some cases, estimated) deductions taken from each Eligible 
Class Member’s royalties and overriding royalties for CBM gas alleged to make the 
CBM gas marketable divided by (b) the dollar amount of the total deductions from the 
royalties and overriding royalties for CBM gas alleged to make the CBM gas marketable 
from all non-Same-as Fed Eligible Class Members.  That ratio will then be applied to 
determine each Eligible Class Member’s proportionate share of the Net Settlement 
Amount. The amount to be allocated to each non-Same-as-Fed Eligible Class Member 
shall be known as the “Non-Same-as-Fed Eligible Class Member Allocation.”  The 
formula shall be expressed as: 
 
 (A-B) x (C/D) = E 
Where  
 
A = Net Settlement Amount 
B = Total Same-as-Fed Eligible Class Member Allocation 
C = Dollar amount of the deductions taken from each non-Same-as-Fed Eligible Class 
Member’s royalties and overriding royalties for CBM gas alleged to make the CBM gas 
marketable 
D = Dollar amount of the total deductions from the royalties and overriding royalties for 
CBM gas alleged to make the CBM gas marketable from all non-Same-as-Fed Eligible 
Class Members 
E = Non-Same-as-Fed Eligible Class Member Allocation 
 
 5. Procedures for resolution of potential claims between Current 
Owners and Prior Owners.   All Current Owners are Eligible Class Members and 
entitled to receive a portion of the Net Settlement Amount to the extent the amount 
calculated per the above calculations exceeds ten dollars.  Prior Owners are not Eligible 
Class Members absent a determination that a Prior Owner is entitled to receive a portion 
of the Current Owner’s payment under the Plan of Allocation.  Those Class Members 
who are Prior Owners will be afforded a reasonable opportunity to object to the allocation 
of the settlement funds to the Current Owners and to present a claim as described below.  
In addition, Prior Owners will be afforded a reasonable opportunity to make a claim for 
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distribution of settlement funds attributable to the time they were an owner if the Current 
Owner of their previously held royalty or overriding royalty interest has opted-out of the 
Class.          
 
  a.  The default distribution to Current Owners described above is 
based on the following assumptions: (a) that few sales of royalty and overriding royalty 
interests occurred during the Class Period, (b) that where sales did occur, the parties 
generally and typically intended for the buyer to receive payment for past claims, and (c) 
that where interests passed through inheritance, devise or intra family transfers, it was the 
intent that the heir, devisee or transferee receive payment for past claims.  Based on the 
assumptions set out in clauses (a), (b) and (c), the Current Owners should be considered 
Eligible Class Members entitled to all settlement payments allocable to their respective 
Subject Royalty Interests for the entire Class Period absent a determination that a Prior 
Owner is entitled to receive payment under the Plan of Allocation.  A Current Owner or 
other distributee who is not entitled to receive payments for past claims and who receives 
a distribution of Settlement proceeds pursuant to the Plan is Ordered by the First Judicial 
District Court to in turn make payment to the party entitled to receive such proceeds. 
 
  b. Prior Owners shall have 30 days from September __, 2014 -- the 
date that this Settlement Notice was mailed -- to submit in writing to the Settlement 
Administrator their intention to dispute allocation of the settlement payment from a 
particular Subject Royalty Interest solely to the Current Owner along with information 
sufficient to identify the Subject Royalty Interest and the legal basis for the objection, 
including proof that the Prior Owner did not relinquish their right to recover royalty 
underpayments during their time of ownership when they passed title to their royalty 
interest to their successor.  If no objection to allocation of the settlement payment to a 
Current Owner is received within that time period, then upon Final Approval, the 
Settlement Administrator will allocate the entire settlement payment due on the Subject 
Royalty Interest to the Current Owner.    
 
 If a proper and timely objection is received from a Prior Owner, the amount of the 
Net Settlement Amount at issue on the Subject Royalty Interest shall be kept in escrow in 
the Escrow Account until the claim is resolved.  Unless the Prior and Current Owner 
negotiate a mutually-agreed resolution to any such dispute, a Special Master will be 
appointed by the Court to resolve allocation of payment on the Subject Royalty Interest.          
 

The proposed resolution procedure will be as follows:  Within 30 days of Final 
Approval of the Settlement Agreement, the Prior Owner shall submit to the Special 
Master and Current Owner, through the Settlement Administrator, any documentary 
evidence the Prior Owner intends to rely on to show entitlement to a payment from the 
Net Settlement Amount on the Subject Royalty Interest, along with a brief (no more than 
10 pages) setting forth the Prior Owner’s position.  If the Current Owner has not opted 
out and disputes payment to the Prior Owner (and is not able to work out a negotiated 
resolution with the Prior Owner), then within 30 days after that, the Current Owner shall 
submit any documentary evidence it intends to rely upon to the Prior Owner and Special 
Master, through the Settlement Administrator, along with a brief (no more than 10 pages) 
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setting forth the Current Owner’s position.  Within 60 days, the Special Master will 
recommend, based on the documentary evidence presented, whether the Prior Owner has 
shown by a preponderance of the evidence that he or she is an Eligible Class Member 
entitled to a payment from the Net Settlement Amount and, if so, the amount of such 
payment. Either party may appeal the determination of the Special Master to the First 
Judicial District Court, limited solely to the record before the Special Master.  If there is 
such appeal, the determination of the First Judicial District Court will be final and non-
appealable.  The cost of the Special Master will be deducted from the proceeds of the Net 
Settlement Amount due on the Subject Royalty Interest at issue.    
 
  c. If, however, the Current Owner of a Prior Owner’s previously held 
royalty or overriding royalty interest has opted out of the Class, the Prior Owner may still 
make a claim for distribution of settlement funds.  The list of opt-outs will be posted on 
the website maintained by the Settlement Administrator at www.__________________.   
To make a claim, the Prior Owner must submit in writing to the Settlement Administrator 
his or her intention to make a claim on the settlement payments attributable to the time he 
or she was an owner that would have gone to the Current Owner had the Current Owner 
not opted-out of the Class along with information sufficient to identify the Subject 
Royalty Interest and the legal basis for their claim by no later than 
__________________________, 2014.  The Prior Owner must provide evidence of his or 
her prior ownership (including his or her prior ownership ID number, a legal description 
of the property or wells in which he or she held a royalty or overriding royalty interest 
and evidence of the period of his or her prior ownership), information identifying the 
Current Owner who opted-out of the Class and proof that he or she did not relinquish his 
or her right to recover royalty underpayments during his or her their time of ownership 
when he or she passed title to his or her royalty interest to the successor.       
 
  d. The Plan of Allocation shall be enforceable by action in the First 
Judicial District Court.  In no event shall the Class Representatives, Class Counsel or 
those working under their direction, Class Administrator, Class Counsel's damages 
expert, Ms. Ley, Defendant or counsel for Defendant or those working under their 
direction (i) have any obligation or liability of any nature whatsoever to the party 
ultimately determined to be entitled to receive such proceeds, or (ii) have any obligation 
or liability of any nature whatsoever to, or be a proper party to any action by, any party 
claiming it did not receive proceeds it was entitled to receive.   

 
 The obligations imposed by the Plan of Allocation on a person that receives a 
distribution to which he or she is not entitled are in addition to the indemnity obligations 
imposed by paragraph 1.13 of the Settlement Agreement.  
 
 6. Method of Distribution.   
 
   a. The Settlement Agreement and this Plan of Allocation were 
approved by the First Judicial District Court at the Preliminary Approval Hearing. Once 
Final Approval occurs, the Class Counsel and the Settlement Administrator shall 
distribute the Net Settlement Amount among the Eligible Class Members pursuant to the 
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calculations set forth above. The distribution shall be based on the total amount of Net 
Settlement Amount remaining subject to any reserve amount determined by the First 
Judicial District Court for the payment of future administrative expenses.   
 
  b. All distributions made hereunder shall be by check or draft sent to 
the last known address of the Eligible Class Member.  All such checks shall remain 
payable for 180 days from mailing of payment.  The Settlement Administrator is entitled 
to rely on the address and identification information provided by Burlington in 
identifying Class Members, and may, but is not required to, make any additional 
investigation it deems prudent to identify the location to which any payment is to be sent. 
 
  c. Each settlement check issued by the Settlement Administrator shall 
include a legend on the back of the check stating that: 

 
By endorsing this Distribution Check, payee represents and warrants that 
the payee is or was the owner of the Released Claims hereby released, has 
not assigned or otherwise transferred the Released Claims to anyone else, 
and will indemnify the Class Representatives, Class Counsel for the Class 
Members and the Burlington Released Parties against a claim by anyone 
else as the owner of that Released Claim. 

 
The Settlement Administrator will provide to Class Counsel and Burlington copies of the 
endorsements on the distribution checks.   
 
  d. Within a reasonable period of time after making distributions, the 
Settlement Administrator shall provide Class Counsel, Burlington and the First Judicial 
District Court a report, in the form of an electronic spreadsheet, reflecting the distribution 
by amount paid, owner number, owner name and owner address.  The Settlement 
Administrator shall also file with the First Judicial District Court an Affidavit of Mailing 
reflecting said distributions. 
 
 7. Unclaimed Distributions.  Any distribution check that is not cashed 
within 180 days of mailing may be deemed unclaimed by the Settlement Administrator of 
the Funds.  The Settlement Administrator shall make a timely report of the amount of 
such unclaimed distributions to Class Counsel and the First Judicial District Court.  
Subject to further order of the First Judicial District Court, the Settlement Administrator 
shall, no later than 240 days after mailing of the initial distribution checks, distribute 
unclaimed funds among the Non-Same-as Fed Eligible Class Members who did receive 
and cash their distributions.  The distribution of unclaimed settlement amounts will be 
equal to the same proportionate percentage of the Net Settlement Fund to which he was 
entitled as an Eligible Class Member. 
 
 If, after such supplemental distribution, any sums remain, the Settlement 
Administrator shall make a report to the First Judicial District Court and Class Counsel 
and seek further direction, including the cy pres of the remaining funds.   
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 8. Manner of Interpretation.  The terms and provisions in this Plan of 
Allocation are to be read with reference to the Settlement Agreement. 
 
 It is so ordered this _______ day of August, 2014. 
 
BY ORDER OF THE COURT 
 
       

________________________________ 
THE HONORABLE RAYMOND ORTIZ 
CHIEF DISTRICT COURT JUDGE 

 



         

            

STATE OF NEW MEXICO 
COUNTY OF SANTA FE 
FIRST JUDICIAL DISTRICT 

PHILLIS IDEAL, JOSE E. AND CLARA E. GOMEZ 
LIVING TRUST and J. FIDEL CANDELARIA, 

Plaintiffs. 

v.        No. D-0101-CV-2003-02309 

BURLINGTON RESOURCES OIL & GAS COMPANY LP, 
SUCCESSOR IN INTEREST TO BURLINGTON 
RESOURCES OIL AND GAS COMPANY, 

Defendant. 
 

 
 ESCROW AGREEMENT AND INSTRUCTIONS 

 
 

Class Counsel, with Defendant’s consent, has designated KCC Class Action 

Services, LLC (together with its affiliates, “KCC”) to act as Settlement Administrator in 

this proceeding.  This Escrow Agreement and Instructions ("Escrow Agreement and 

Instructions") shall govern the obligations of Class Counsel and KCC with respect to the 

handling and distribution of the Settlement Amount in this proceeding. 

1. The Settlement Agreement.  Plaintiffs and Defendant executed a 

Settlement Agreement between Plaintiffs and Defendant (the “Settlement Agreement”) in 

the above-captioned litigation to which this Escrow Agreement and Instruction is Exhibit 

E.   

2. Escrow Account. As soon as practical, but in no event later than one 

(1) business day after Preliminary Approval of the Settlement Agreement, KCC shall 

ccn
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establish an account into which the Settlement Amount shall be deposited and from 

which funds may be disbursed in accordance with this Escrow Agreement and the 

Settlement Agreement.  The account shall be a special interest-bearing “Qualified 

Settlement Fund” (as defined in Sections 1.468B-1 et seq. of the Regulations of the 

United States Department of the Treasury) designated as "In Re Ideal/Burlington Class 

Action Settlement account" (Federal Tax ID 47-1338836) (the “Escrow Account”), shall 

be held in investments backed by the full faith and credit of the U.S. Government, such as 

U.S. Treasury Bills or Treasury Mutual Funds, or in a FDIC insured bank account, and 

shall be established to accept and hold settlement funds pursuant to and in accordance 

with the terms of the Settlement Agreement.   

3. Deposits into the Escrow Account.  Deposits into the Escrow Account 

shall be made by wire transfer in immediately available funds.  The wire instructions for 

the deposit into the Escrow Account are attached as Exhibit A.   All such deposits, 

together with interest paid at a rate of 15 basis points per annum thereon, shall be held for 

disbursements pursuant to the Settlement Agreement and as ordered by the Court.   

Deposits made to the Escrow Account shall not be construed as fines, penalties, monetary 

sanctions or punitive damages. 

4. Disbursements from Escrow Account.  It is the intent of Class Counsel 

and KCC that the Escrow Account shall be distributed in accordance with the Settlement 

Agreement and all applicable orders of the Court.  The Escrow Account and KCC shall 

be subject to the continuing jurisdiction of this Court.  KCC shall make disbursements 

from the Escrow Account only in accordance with orders of the Court. 



5. Reporting. KCC shall report to the Court, on a monthly basis, the 

interest accrued on the Escrow Account, and any disbursements therefrom. 

6. Termination of Settlement Agreement; Refund.    If a material 

provision of the Settlement Agreement does not receive Final Approval or is materially 

modified by the Court, then Class Counsel, any Class Representative or Burlington 

Resources Oil & Gas Company LP may, at his, her or its option, declare the Settlement 

Agreement null and void by written notice to the Court and to counsel for the other 

parties served within ten (10) business days of the entry of an order not granting court 

approval or Final Approval or having the effect of disapproving or materially modifying 

the terms of the Settlement Agreement.  If the Settlement Agreement is terminated 

pursuant to this provision, or for any other reason, KCC immediately shall tender by wire 

transfer all funds then remaining in the Escrow Account to Burlington Resources Oil & 

Gas Company LP with wiring instructions to be furnished by Burlington.  

7. Fees and Costs.  Class Counsel and KCC have separately agreed to the 

costs and fees for KCC's services in this proceeding.  See, Proposal, attached hereto as 

Exhibit B. 

8. Authority.  Class Counsel and KCC represent, warrant and covenant that 

they have authority to execute this document and that this Escrow Agreement and 

Instructions complies with applicable laws and regulations and the terms of the 

Settlement Agreement.  KCC may rely upon and shall not be liable for acting or 

refraining from acting upon conduct authorized by Court order. 



 9. Termination of Escrow Account.  This Escrow Account shall terminate 

upon order of the Court or at such time as no funds remain in the Fund or upon 

termination of the Settlement Agreement, whichever is earliest. 

 10. Amendment. This Escrow Agreement and Instructions may be altered, 

amended, or revoked from time to time by an instrument in writing executed by KCC and 

the Parties and ordered by the Court. 

11. Entire Agreement. This Escrow Agreement and Instructions contains the 

entire understanding of Class Counsel and KCC with respect to the matters expressly set 

forth herein and supersedes all prior agreements and understandings, both written and 

oral, among the Parties and KCC, with respect thereto.  To the extent conflict exists 

between this Escrow Agreement and Instructions and the terms and conditions in the 

Proposal for Fees and Costs between Class Counsel and KCC (Exhibit B), the provisions 

of this Escrow and Instructions shall control. To the extent conflict exists between this 

Escrow Agreement and Instructions and the Settlement Agreement, the Settlement 

Agreement shall control.  

12. Execution in Counterpart.  This Escrow Agreement may be executed in 

one or more counterparts, each of which shall be deemed an original, but all of which 

together shall constitute one and the same instrument.  All signatures may be transmitted 

by facsimile or by electronic mail (by PDF), and such copies will, for all purposes, be 

deemed to be the original signature of such party whose signature it reproduces, and will 

be binding upon such party.   







EXHIBIT A 
(Wire Instructions) 

 
Following are the transfer instructions for the In Re Ideal/Burlington Class Action 
Settlement account.    

Wire Instructions 
Account Number:  4426907204 
Account Name:  Kurtzman Carson Consultants LLC KCC FBO 

BURLINGTON 
 
Account Address:  250 Royall Street 
    Canton, MA 02021 
ABA Routing #:  0260-0959-3 
Bank:            BANK OF AMERICA 

                       100 West 33rd Street 
 NY, NY 10001 

Ref: Case    
 
For further benefit of (FBO): 
Beneficiary Name:      In Re Ideal/Burlington Class Action Settlement  
 
Federal Tax ID for the Settlement Fund: 47-1338836 



 
 

  

 
June 2, 2014 
 
John Eaves, Esq. 
The Eaves Law Firm, P.A 
6565 Americas Parkway NE 
Albuquerque, NM 87110 
 
Re:  Burlington Resources Settlement 

Class Action Settlement Administration Services Estimate 
 
Dear John, 
 
We appreciate the opportunity to submit this proposal and cost estimate for class action administration 
services pertaining to the Burlington Resources Settlement.  
 
For the purposes of this proposal, we applied the following assumptions with respect to KCC’s duties:  
 

 Print and mail an 8-page Notice to approximately 7,760 class members; 
 Conduct address searches for any Notices returned as undeliverable and re-mail to any new 

found address;  
 Establish and maintain the settlement website that will contain relevant case documents, 

important dates and frequently asked questions; 
 Provide the parties with the required reporting;  
 Provide live telephone support to handle any class member inquiries and fulfill notice packet 

requests; and 
 Issue checks and Forms 1099 to class members, as appropriate. 

With experience administering more than 1,500 settlements, KCC provides high-quality and cost-effective 
class action administration services including pre-settlement consulting, settlement funds escrow, class 
member data management, legal notification, call center support, claims administration as well as 
disbursement and tax reporting services. We are a knowledgeable partner who proactively works with you 
throughout the settlement administration process and are well-positioned to handle your matter 
immediately. 
 
Our domestic infrastructure, the largest in the industry, includes a 900-seat call center and document 
production capabilities that handle hundreds of millions of documents annually. Last year, our 
disbursement services team distributed $500 billion to payees in the form of 29 million checks and 11 
million electronic transfers. 
 
Please contact me with any questions regarding the enclosed case assumptions and cost estimate. We 
will hold this proposal and estimate open for ninety days from the date of this letter.  Thank you for your 
time and consideration. 
 
Sincerely, 
       

     
Patrick J. Ivie       
EVP, Class Action Services 
Tel: 310.776.7385 
Cell: 310.795.9742 
Email: pivie@kccllc.com   
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BURLINGTON RESOURCES SETTLEMENT   1 
 

 
COST SUMMARY & SCOPE OF SERVICES 

 
Description Estimated Cost
Class Member Data Management $3,000
Legal Notification $10,473
Telephone Support $2,379
Disbursement & Tax Reporting $13,598

Sub-Total Administration Costs $29,450
Plus Estimated Postage $10,338

Total Estimated Cost $39,787

Less Escrow Discount ($4,500)
Total Estimated Cost, with Discount $35,287

 
The estimated total cost of the settlement administration as described, including approximately $10,338 in 
postage, is $39,787.   
 
As outlined above, should KCC be selected as both Escrow Agent and Settlement Administrator, we will 
discount our administration costs by $4,500. 
 
CLASS MEMBER DATA MANAGEMENT 

 
Data and Forms Management 
We will process class member data and pre-assign a unique sequential control number to each class 
member that will be used throughout the administration process. Prior to mailing, the addresses will 
be updated using the National Change of Address System (“NCOA”) to increase mail deliverability 
and accuracy. Our estimate assumes that the class member data will be delivered in one electronic 
file in a complete and accurate form. 
 
We will format all relevant documents and will send all document proofs to you for approval prior to 
printing.  
 
We will store all paper and electronic documentation received throughout the duration of the case. 
Upon the conclusion of the case, and absent any court orders or client requests pertaining to 
retention specifications, we will return or dispose of the physical materials within ninety (90) days. Any 
returned undeliverable mail will be disposed of within 2 days of receipt, absent any court orders or 
client requests pertaining to retention specifications.  The storage of returned undeliverable mail will 
be billed as incurred. 
 

LEGAL NOTIFICATION 
 

Print and Mail Notice Packet 
The notice packet will be sent as an 8-page Notice formatted as a booklet self-mailer.  The notice 
packet will be mailed to class members via First Class U.S. mail. All notice packets that are returned 
by the postal service with a forwarding address will be re-mailed to the new address and the class 
member list will be updated accordingly. 
 
Address Searches and Re-mails  
We will track all returned undeliverable mail and conduct address searches using credit bureau 
information for all returned mail that does not have a forwarding address. We will re-mail to the class 
members for whom we locate updated address information. 



 
      

BURLINGTON RESOURCES SETTLEMENT   2 
 

 
Web Site Set-up and Maintenance  
We will set up a case-specific website incorporating important court documents, dates, FAQs, forms 
and other pertinent case information.  
 
Declaration of Notice Procedures 
We will prepare a Declaration of Notice Procedures to report our compliance with all class notification 
requirements. 

 
TELEPHONE SUPPORT  

 
Live Call Center Support 
We will set up a toll-free telephone number to handle class member inquiries. Our 900-seat call 
center is staffed by trained specialists who will be available from 9 a.m. Eastern Time to 8 p.m. 
Eastern Time, although they can be available 24 hours, 7 days a week at an additional cost. Our 
specialists will utilize a case-specific script in order to answer frequently asked questions and assist 
with Notice Packet requests. When legal concerns arise, we will forward them to Counsel or 
designated party.  
 

DISBURSEMENT AND TAX REPORTING 
 

Disbursement 
We will obtain a Taxpayer ID number for the settlement fund and open the settlement fund bank 
account. We will make distributions to the claimants, attorneys and named plaintiffs, as applicable, in 
accordance with the terms of the settlement agreement. Our disbursement services include: 
 An 8 ½” x 11” sheet with the check printed on safety paper on the bottom one-third and a 

transmittal letter printed on the top two-thirds; 
 Through the Positive Pay system, we will regularly monitor the account for potential fraud; 
 Daily updates of the check register to respond to claimant requests for misplaced checks and 

daily account reconciliation;  
 Processing stop payment/re-issue requests, tracking and re-mailing undeliverable checks; and 
 Will issue Forms 1099 to all appropriate class members as required.  

 
Tax Reporting 
All required taxes will be paid from the settlement fund, and we will work with a CPA firm to file all 
necessary tax returns. 



Size of Class: class members
Case Duration: 6 months

# of Electronic, Finalized Data Files Provided (Excel, Access, etc.): 1 file(s)

CAFA Notice Required? No   Notice Procedures $13,473
  Telephone Support $2,379

Claims Processing: No   Disbursements & Tax Reporting $13,598
Address Searches: Yes   Sub-Total Administration Costs $29,450

% of returned notices to be forwarded: 1%   Plus Estimated Postage* $10,338
% of returned undeliverable notices: 5%   Total Estimated Cost** $39,787
% of successful address searches: 60%

Media Campaign Required: No   Less Escrow Discount**** ($4,500)
English Only: Yes   Total Estimated Cost w/ Discount $35,287

# of Email Campaigns: N/A
Reminder Mailing: No

Duration of Claims Filing Period: N/A

Type of Telephone Support: Live
% of class that will call: 5%

% of callers that will request a Notice Packet: 5%
Duration of Telephone Support: 6 months

Type of Website Support: Static
Duration of Website Support: 6 months

NOTICE PROCEDURES
RESPONSE

RATE QUANTITY
RATE PER 

UNIT
ESTIMATED

COST TOTAL
Data and Forms Set-up

- Intake and Process Data, Set up Case Management System 25 hrs $100.00 $2,500
- Format Document(s) 5 hrs $100.00 $500

Sub-total of Data and Forms Set-up $3,000

Print/Mail Notice Packet
- NCOA Updates 7,760 units $250
- 7,760 units $0.520 $4,035
- Print Production Management 5 hrs $100.00 $500
- Forwarding of Returned Mail with USPS Forwarding Addresses 1% 78 units $1.25 $98
- Data Entry for Re-mails to New Addresses 78 units $0.50 $39
- Returned Undeliverable Mail 5% 388 units
- Handling of Returned Undeliverable Mail 2 hrs $100.00 $200

Sub-total of Print/Mail Notice Packet $5,122

Address Searches/Re-mails
- Number of Address Searches Performed 388 units $1.25 $485
- Number of New Addresses Found 60% 233 units
- Re-mails to Found Addresses 233 units $1.25 $291
- Staff Time for Address Searches/Re-mails 3 hrs $100.00 $300

Sub-total of Address Searches/Re-mails $1,076

Website Set-up & Maintenance
- Design & Set up Static Website 10 hrs $100.00 $1,000
- Domain Registration (5 yrs/Privacy Registration) $175
- Maintenance 3 hrs $100.00 $300
- Server Space rental 6 mos $50.00 $300

Sub-total of Website Set-up & Maintenance $1,775

Case Management and Declaration of Notice Procedures 25 hrs $100.00 $2,500
Sub-total of Case Management and Declaration of Notice Procedures $2,500

SUB-TOTAL OF NOTICE PROCEDURES $13,473

TELEPHONE SUPPORT
RESPONSE

RATE QUANTITY
RATE PER 

UNIT
ESTIMATED

COST TOTAL
Call Center Support

- Script Drafting and Management 5 hrs $100.00 $500
- Monthly Maintenance Fees 6 mos $50.00 $300
- Projected # of Calls (% of Class) 5% 388 calls

- Average Call Duration (minutes) 3 mins
- Live Operator Line Charges 1,164 mins $1.25 /min $1,455

- Long-Form Notice Packet Requests 5% 19 units
- Fulfill Notice Packet Requests 19 units $1.25 $24
- Print Production Management 1 hrs $100.00 $100

SUB-TOTAL OF TELEPHONE SUPPORT $2,379

8-page Notice formatted as a booklet self-mailer

SUMMARY OF COSTS

7,760

Administration Services Estimate
Burlington Resources Settlement

June 2, 2014
Patrick Ivie; pivie@kccllc.com; 310.776.7385

Key Assumptions Used in Estimate Preparation
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Administration Services Estimate
Burlington Resources Settlement

June 2, 2014
Patrick Ivie; pivie@kccllc.com; 310.776.7385

DISBURSEMENTS & TAX REPORTING
RESPONSE

RATE QUANTITY
RATE PER 

UNIT
ESTIMATED

COST TOTAL
Funds Management, Obtain Tax ID 10 hrs $100.00 $1,000
Distribution Calculations & Prep 15 hrs $100.00 $1,500
Print/Mail Checks 7,760 cks $0.50 $3,880
Distribution Management 10 hrs $100.00 $1,000
Issue Forms 1099 MISC/INT 7,760 units $0.35 $2,716
Forms 1099 Reporting (annual) 1 yrs $100.00 $100
Returned Undeliverable Checks 2% 156 units

- Handling of Returned Undeliverable Mail 2 hrs $100.00 $200
Reissue Checks 2% 156 cks $4.50 $702
Post-Distribution Follow-up & Reports 15 hrs $100.00 $1,500
Settlement Fund Tax Returns (annual) 1 yrs $1,000.00 $1,000

SUB-TOTAL OF DISBURSEMENTS & TAX REPORTING $13,598

SUB-TOTAL ADMINISTRATION COSTS $29,450
Plus Estimated Postage* $10,338
TOTAL ESTIMATED COST** $39,787

LESS ESCROW DISCOUNT**** ($4,500)
TOTAL ESTIMATED COST, WITH DISCOUNT $35,287

OTHER SERVICES AND OUT-OF-POCKET EXPENSES
RESPONSE

RATE QUANTITY
RATE PER 

UNIT
ESTIMATED

COST TOTAL
Other Services and Ad Hoc Reporting, as needed or requested (standard hourly rates)
Other Charges and Out-of-Pocket Costs*** (actual)

* Estimated Postage and Handling.
** Does not include applicable taxes.

*** Includes, but is not limited to long distance calls, overnight shipping, photocopies, storage, PO Box rentals, broker fees, etc.
**** Discount is contingent upon KCC being selected as Escrow Agent.

KCC Class Actions Services, LLC

BY: DATE:

TITLE:

The Client

BY: DATE:

TITLE:

All services to be provided to the undersigned (the “Client”) and all fees and costs set forth in the Proposal are subject to the terms, specifications, assumptions and conditions set forth in the Proposal and the 
attached Terms and Conditions (the “Terms of Service”).

This Class Action Administration Services Estimate and the attached Cost Summary & Scope of Services (together, the “Proposal”) are valid for ninety days from 6/2/2014.  After such period, KCC reserves the 
right to amend the Proposal (including, without limitation, by increasing fees and costs) or to withdraw the Proposal in its sole discretion.
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TERMS AND CONDITIONS 
 
All settlement administration services to be provided to the Eaves Law 
Firm, PA, ("Clients") by KCC Class Action Services, LLC (together with its 
affiliates, "KCC") are subject to the following Terms and Conditions: 
 
1. SERVICES. KCC agrees to provide Clients with the services set forth in 
the Agreement attached hereto (the "Services"). Clients acknowledge and 
agree that KCC will often take direction from Clients' representatives, 
employees, agents and/or professionals (collectively, the "Client Parties") 
with respect to the Services. The parties agree that KCC may rely upon, 
and Clients agree to be bound by, any requests, advice or information 
provided by the Client Parties to the same extent as if such requests, 
advice or information were provided by Clients. Clients agree and 
understand that KCC shall not provide Clients or any other party with any 
legal advice. KCC and Clients expressly agree that KCC will disburse 
funds from the Escrow Account only in accordance with written Order of 
the District Court. 
 
2. PRICES, CHARGES AND PAYMENT. Subject to the terms of the 
Agreement, KCC agrees to charge and Clients agree to pay from the 
Escrow Account established for purposes of disbursement of the 
settlement, subject to the terms herein, KCC for its fees and expenses as 
set forth in the Agreement. Clients agree that the entire amount set forth in 
the Agreement, and subject to the limitations and conditions provided 
therein, is due and payable in full within 30 days of preliminary approval of 
the Settlement. In the event that the district court does not enter an order 
of final approval to the Settlement or an appellate court reverses the 
District Court's final approval of the Settlement or the Settlement 
Agreement is terminated, then KCC shall promptly refund and return to 
Clients for return to the Escrow Account the amount Clients have paid 
KCC, less the reasonable fees and expenses KCC incurred in performing 
the Services through the date of the District Court's denial of final approval 
or the appellate court's reversal of the final approval. 
 
3. FURTHER ASSURANCES. Clients agree that they will use their best 
efforts to include provisions reasonably acceptable to KCC in any relevant 
court order, settlement agreement or similar document that provide for the 
payment of KCC's fees and expenses hereunder. 
 
4. RIGHTS OF OWNERSHIP. The parties understand that the software 
programs and other materials furnished by KCC to Clients and/or 
developed during the course of the performance of Services are the sole 
property of KCC. The term "program" shall include, without limitation, data 
processing programs, specifications, applications, routines, and 
documentation. Clients agree not to copy or permit others to copy the 
source code from the support software or any other programs or materials 
furnished to Clients. Fees and expenses paid by Clients do not vest in 
Clients any rights in such property, it being understood that such property 
is only being made available for Clients' use during and in connection with 
the Services provided by KCC. 
 
5. CONFIDENTIALITY. Each of KCC and Clients, on behalf of themselves 
and their respective employees, agents, professionals and representatives, 
agree to keep confidential all non-public records. systems, procedures, 
software and other information received from the other party in connection 
with the Services; provided, however, that if either party reasonably 
believes that it is required to produce any such information by order of any 
governmental agency or other regulatory body it may, upon not less than 
five (5) business days' written notice to the other party, release the 
required information. These provisions shall survive termination of 
Services. 
 
6. FORCE MAJEURE. Whenever performance hereunder is materially 
prevented or impacted by reason of any act of God, strike, lock-out or 
other industrial or transportation disturbance, fire, lack of materials, law, 
regulation or ordinance, war or war condition, or by reason of any other 
matter beyond the performing party's reasonable control, then such 
performance shall be excused and shall be deemed suspended during the 
continuation of such prevention and for a reasonable time thereafter. 
 
7. INDEPENDENT CONTRACTORS. KCC is and shall be an independent 
contractor of Clients and no agency, partnership, joint venture or 
employment relationship shall arise, directly or indirectly, as a result of the 
Services or these Terms and Conditions. 
 
8. NOTICES. All notices and requests hereunder shall be given or made 
upon the respective parties in writing and shall be deemed as given as of 
the third day following the day it is deposited in the U.S. Mail, postage pre-
paid or on the day it is given if sent by facsimile or on the day after the day 
it is sent if sent by overnight courier to the appropriate address set forth in 
the Agreement or to such other address as the party to receive the notice 
or request so designates by written notice to the other. 
 

9. APPLICABLE LAW. These Terms and Conditions will be governed by 
and construed in accordance with the laws of the State of New Mexico, 
without giving effect to any choice of law principles. 
 
10. ENTIRE AGREEMENT; MODIFICATIONS; SEVERABILITY; 
BINDING EFFECT. These Terms and Conditions, together with the 
Agreement delivered pursuant hereto, constitutes the entire agreement 
and understanding of the parties in respect of the subject matter hereof 
and supersede all prior understandings, agreements or representations by 
or among the parties, written or oral, to the extent they relate in any way to 
the subject matter hereof. If any provision herein shall be held to be invalid, 
illegal or unenforceable, the validity, legality and enforceability of the 
remaining provisions shall in no way be affected or impaired thereby. 
These Terms and Conditions may be modified only by a written instrument 
duly executed by the parties. All of the terms, agreements, covenants, 
representations. warranties and conditions of these Terms and Conditions 
are binding upon, and inure to the benefit of and are enforceable by, the 
parties and their respective successors and permitted assigns. 
 
11.  ESCROW AGREEMENT AND INSTRUCTIONS.   Concurrent with the 
execution of this agreement, the KCC and the Client Parties have entered 
into an Escrow Agreement and Instructions ("Escrow Agreement and 
Instructions").  Notwithstanding anything in this agreement, the terms of 
the Escrow Agreement and Instructions shall govern the rights and 
obligations of the parties as they concern the handling and distribution of 
the Settlement Amount. In the event of a conflict between these Terms and 
Conditions and the Settlement Agreement, the Settlement Agreement shall 
control.     
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STATE OF NEW MEXICO 
COUNTY OF SANTA FE 
FIRST JUDICIAL DISTRICT COURT 
 
PHILLIS IDEAL, JOSE E. AND CLARA E. GOMEZ 
LIVING TRUST, AND J. FIDEL CANDELARIA, 
 
 
 Plaintiff, 
 
vs.      Case No.  D-0101-CV-2003-02309 
 
BURLINGTON RESOURCES OIL 
& GAS COMPANY LP, SUCCESSOR 
IN INTEREST TO BURLINGTON  
RESOURCES OIL AND GAS COMPANY, 
 
 Defendant. 
 
 

THE PLAINTIFFS’/CLASS’S MOTION AND MEMORANDUM IN SUPPORT OF 
MOTION FOR PRELIMINARY APPROVAL OF SETTLEMENT, APPROVING AND 

DIRECTING THE ISSUANCE OF CLASS NOTICE AND SCHEDULING A FINAL 
FAIRNESS HEARING 

 
 Plaintiffs/Class Representatives Phillis Ideal, Jose E. and Clara E. Gomez Living Trust 

and J. Fidel Candelaria, by and through undersigned Class Counsel, submit this memorandum in 

support of their Motion for an Order of Preliminary Approval of Class Settlement, Directing the 

Issuance of Class Notice and Scheduling a Final Fairness Hearing.1  The key exhibits to this 

motion include: 

• Exhibit 1 -- the Settlement Agreement, including attachments2; and 

                                                           
1 On July 21, 2014 and at the request of the parties, the Court entered its “Settlement Approval Hearing Scheduling 
Order” setting the Final Fairness Hearing for October 17, 2014 at 2:00 pm.  This motion seeks confirmation of the 
scheduling of Final Fairness Hearing.   
  
2 Plaintiffs and Class Counsel have executed the Settlement Agreement and attachments.  These documents are being 
circulated to defendants for execution.  Fully executed copies of the respective settlement packages are expected to be 
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• Exhibit 2 -- a proposed Order Preliminarily Approving Class Settlement, Directing 

The Issuance Of Class Notice And Scheduling A Final Fairness Hearing.  

I. INTRODUCTION 

After eleven years of contentious and hard fought litigation, including a failed appeal by 

Burlington of class certification to the New Mexico Supreme Court, an unsuccessful petition by 

Burlington to the New Mexico Supreme Court for a writ of superintending control, and removal 

by Burlington to United States District Court (“USDC”), the parties have negotiated an 

Settlement Agreement that provides significant direct monetary relief to the Class in the form of 

an $85,000,000 all cash common fund settlement.  The Plaintiffs/Class seek preliminary approval 

of this Settlement.  Burlington does not oppose this motion. 

II. BACKGROUND OF THE LITIGATION 

Plaintiffs filed this class action in the First Judicial District Court on December 22, 

2003.  Plaintiffs alleged that Burlington underpaid royalties and overriding royalties for coalbed 

methane gas (“CBM”) produced by Burlington from the Fruitland formation in the San Juan 

Basin in New Mexico.  

The claims in this action were subsequently amended in the Fourth Amended Complaint 

(May 16, 2008) to include Burlington’s underpayment of royalties and overriding royalties for 

natural gas produced in the San Juan Basin, New Mexico, from “conventional” natural gas 

formations. The conventional natural gas claims were bifurcated and stayed by this Court, 

following class certification.  See Order Granting Motion to approve Plan to Coordinate, 

Bifurcate and Stay Class Claims Related to Conventional Natural Gas (July 9, 2013).  All 
                                                                                                                                                                                             
submitted to the Court before Friday's hearing, and that the parties anticipate only minor, non-substantive changes 
will occur. 
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conventional gas claims are expressly excluded from the terms and conditions of this Settlement 

and remain under the jurisdiction of this Court.  These conventional gas claims are defined in the 

Settlement Agreement as one of the “Reserved Claims” and are not being released by this 

Settlement. 

Specifically, as to the CBM, Plaintiffs alleged that Defendant improperly deducted 

certain costs and expenses associated with (a) placing CBM in marketable condition before 

calculating royalties and overriding royalties; or (b) CBM in which Burlington had expressly 

agreed to pay overriding royalties in the same manner as paid to the Federal Government and 

otherwise improperly and unjustly underpaid such royalties and overriding royalties to Plaintiffs 

and other similarly situated royalty and overriding royalty owners since July 1, 1996, and did so 

without disclosure of the deductions.   

 After extensive discovery, briefing, entry of a stipulation of facts, a full evidentiary 

hearing (June 6, 2008), and entry of findings of fact and conclusions of law (September 30, 2008), 

Judge Timothy Garcia issued his letter ruling (July 30, 2008) and certified this case as a class 

action under NMRA Rule 1-023 (B)(2) and (3).  Burlington appealed this class certification order. 

On April 27, 2010, the New Mexico Supreme Court affirmed the district court’s class certification 

under Rule 1-023(B)(2) but remanded the Rule 1-023(B)(3) certification for the district court to 

determine whether the marketable condition rule applied as a matter of law or because of the 

parties’ intent.  See Ideal v. Burlington Res. Oil & Gas Co. LP, 2010-NMSC-022, 148 N.M. 228, 

233 P.3d 362.  

 After remand, this Court entered its Order on Mandate and Remand (January 4, 2013) 

ruling that, under the implied duty to market, the marketable condition rule applies as a matter of 
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law and, therefore, class certification of the claims dependent on the marketable condition rule 

pursuant to Rule 1-023 (B)(3) was appropriate.  On January 25, 2013, this Court entered its 

Amended Order Certifying Class Action under both Rule 1-023(B)(2) and (3).  Pursuant to the 

Court’s order, on February 25, 2013, Plaintiffs had a notice sent to the Class Members advising 

them of this class action and affording them the opportunity to opt-out of the class action.  

Despite these rulings, Burlington sought reconsideration of the Court’s Order on Mandate and 

Remand and the Amended Class Certification and ultimately requested interlocutory appeal of 

same.  The Court rejected those efforts to revisit Class Certification after extensive briefings and 

oral arguments. 

 Extensive discovery was conducted during the eleven-year life of this litigation.   Such 

discovery has included lengthy and detailed paper discovery (53 interrogatories, 118 requests for 

production of documents and 21 requests for admission).  Plaintiffs/Class Representatives filed 

and argued 9 motions to compel and 2 motions for sanctions that were necessitated by 

Burlington’s objections or refusals to respond to discovery.  Burlington produced approximately 

341,419 pages of documents and approximately 300 GB of raw royalty accounting data which 

Class Counsel and experts for the Class were required to analyze.  The Plaintiffs/Class took 21 

depositions.  The Plaintiffs/Class filed 15 substantive motions.  Burlington filed 30 substantive 

motions and served 100 interrogatories, 94 requests for production and 111 requests for admission 

on Plaintiffs/Class.  Burlington took 6 depositions of the Plaintiffs and 3 depositions of the Class 

experts. The Plaintiffs produced approximately 17,215 pages of documents to Burlington.  

Hearings on discovery disputes consumed many, many days of the Court’s time.  The case was 

both vigorously prosecuted and defended. 



 5 

 Discovery in the case was complicated by the fact that in 2006 Burlington was acquired by 

one of the world’s largest oil and gas corporations, ConocoPhillips.  As a result of the acquisition, 

few Burlington employees were retained by ConocoPhillips.  While ConocoPhillips for all intent 

and purposes assumed the operations previously performed by Burlington employees, including 

responding to the Class’s discovery requests, the absence of former Burlington employees with 

actual knowledge of historical facts and records coupled with ConocoPhillips’ internal document 

control policies created many discovery problems.   

 The pleadings and other papers filed in this case fill 24 volumes of EuroBinders 

containing approximately 12,600 pages.  

 At the time this case was filed in 2003, the outcome of previous oil and gas class actions3 

did not ended favorably for New Mexico royalty and overriding royalty owners.  No class action 

lawsuit brought by royalty owners under the marketable condition rule for underpayment of 

royalties had ever been successfully certified in the First Judicial District or in New Mexico.4  For 

example, in the 1990A case, certification was denied and the plaintiffs’ stipulation that the raw 

natural gas produced in the San Juan Basin was marketed at the well led to a summary judgment 

ruling that such gas was in marketable condition.  On the other hand, the 1990A Court suggested 

that the marketable condition rule exists in New Mexico and described the lessees’ obligations 

under the rule.  No appeal of those issues was timely filed by either party.  In Creson, the plaintiff 

royalty owners stipulated that the CO2 gas was marketed at the well, and, thus the marketable 

                                                           
3 Elliott Industries Ltd. Partnership v. BP Production Co., 407 F.3d 1091 (10th Cir. 2005), Creson v. Amoco 
Production Co., 2000 NMCA 81, 129 N.M. 529, 10 P.3d 853 and San Juan 1990A, L.P. v. El Paso Prod. Co., State 
of New Mexico, County of Santa Fe, First Judicial District Court, case no. SF 95-1997 (the “1990A case”). 
 
4 There have been other successful oil and gas class actions that were resolved through settlement.     



 6 

condition rule was not addressed.  In Elliott, the Tenth Circuit refused even to recognize a duty to 

market was implied in every oil and gas instrument under New Mexico law.  Four judges in the 

First Judicial District have recognized that, under the implied duty to market, the marketable 

condition rule applies as matter of law in New Mexico.  Additionally, the New Mexico Supreme 

Court’s opinion in Libby v. De Baca, 51 N.M. 95 (1947) interprets the implied duty to market to 

include the rationale of the marketable condition rule.  In ConocoPhillips Co. v. Lyons, 2013-

NMSC-009, the Supreme Court did not apply the marketable condition rule to the State of New 

Mexico’s royalties created by statutory leases, but held that its ruling did not extend to private 

royalty owners.  

The stakes in this case were considerable.  Plaintiffs estimate that the principal amount of 

the deductions at issue were in excess of $90 million, without considering interest or potential 

exemplary damages.  Such stakes for both the Class and Burlington represent one of largest class 

actions in New Mexico history and the outcome of the litigation has possible ramifications for the 

entire oil and gas industry in the state. The risk of litigating against one of the largest oil and gas 

companies in the world are enormous. Most importantly, the unsettled nature of the marketable 

condition rule in New Mexico meant long hard-fought litigation with the very real risk of no 

recovery for the Plaintiffs, the Class or Class Counsel. 

The prosecution of the claims came at considerable cost.  The costs advanced by Class 

Counsel in this case exceed $800,000 approximately. There can be no doubt that acceptance of 

these cases by Class Counsel precluded employment by other clients. Only attorneys with 

extensive class action experience, well-established reputations, substantive legal expertise and the 

financial resources to finance class action litigation, could competently handle these very complex 
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cases against defendants of such wealth and sophistication.  Class Counsel have labored mightily 

for eleven years without compensation or cost reimbursement against some of the best oil and gas 

defense attorneys in the country. 

III. STANDARDS FOR PRELIMINARY APPROVAL OF CLASS ACTION 
SETTLEMENTS 

 
Review of a proposed class action settlement generally involves two hearings. First, 

counsel submit the proposed terms of settlement and the court makes a preliminary fairness 

evaluation on the basis of information already known, supplemented as necessary by briefs, 

motions, or informal presentations by the parties. Once the Court is satisfied that the settlement 

meets the basic standards of fairness, reasonableness and adequacy of the proposed relief, and 

adequacy of the proposed notice to the class, then a formal Rule 23(e) fairness hearing is  

conducted to consider final approval, any objections raised by the Class and to determine any fee 

and cost awards from the common fund. See, Manual for Complex Litigation, Fourth, § 21.632 

and 21.633. 

The United States Court of Appeals for the Second Circuit has succinctly stated the 

standard for judicial approval for class actions settlements5: 

Under Rule 23(e), a class action “may be settled, voluntarily dismissed, or compromised 
only with the court's approval.” Fed. R. Civ. P. 23(e). “In order to approve such a 
settlement, the court must assure itself that the settlement is ‘fair, adequate, and 
reasonable, and not a product of collusion.’” In re Visa Check/Mastermoney Antitrust 
Litig., 297 F. Supp. 2d 503, 509 (E.D.N.Y. 2003) (quoting Joel A. v. Giuliani, 218 F.3d 
132, 138 (2d Cir.2000)), aff’d sub nom. Wal-Mart Stores, Inc. v. Visa U.S.A., Inc., 396 
F.3d 96 (2d Cir. 2005); see also D’Amato v. Deutsche Bank, 236 F.3d 78, 85 (2d Cir. 
2001). In determining whether a settlement meets these criteria, courts often consider 

                                                           
5 Although this case is filed in state court, law construing the comparable federal rule is persuasive authority to New 
Mexico Courts.  Benavides v. Benavides, 99 N.M. 535, 539, 660 P. 2d 1017 (1983).  Here, the New Mexico Rule is, 
in pertinent part, the same as Federal Rule of Civil Procedure 23.  
 

http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=1000600&docname=USFRCPR23&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2033464939&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=F580D8F9&referenceposition=SP%3b7fdd00001ca15&rs=WLW14.04
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=1000600&docname=USFRCPR23&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2033464939&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=F580D8F9&referenceposition=SP%3b7fdd00001ca15&rs=WLW14.04
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=0004637&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2033464939&serialnum=2003939217&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=F580D8F9&referenceposition=509&rs=WLW14.04
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=0004637&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2033464939&serialnum=2003939217&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=F580D8F9&referenceposition=509&rs=WLW14.04
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=0000506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2033464939&serialnum=2000427879&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=F580D8F9&referenceposition=138&rs=WLW14.04
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=0000506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2033464939&serialnum=2000427879&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=F580D8F9&referenceposition=138&rs=WLW14.04
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=0000506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2033464939&serialnum=2005886023&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=F580D8F9&rs=WLW14.04
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=0000506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2033464939&serialnum=2005886023&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=F580D8F9&rs=WLW14.04
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=0000506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2033464939&serialnum=2001045465&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=F580D8F9&referenceposition=85&rs=WLW14.04
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=0000506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2033464939&serialnum=2001045465&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=F580D8F9&referenceposition=85&rs=WLW14.04


 8 

“both the settlement’s terms and the negotiating process leading to settlement.” Wal-Mart, 
396 F.3d at 116. The Second Circuit recognizes a “presumption of fairness, 
reasonableness, and adequacy . . . where a class settlement [is] reached in arm’s-length 
negotiations between experienced, capable counsel after meaningful discovery.” 
McReynolds v. Richards-Cantave, 588 F.3d 790, 803 (2d Cir. 2009) (alteration in original) 
(internal quotation marks omitted). “Such a presumption is consistent with the strong 
judicial policy in favor of settlements, particularly in the class action context.” Id. (internal 
quotation marks omitted). 

 
At this time, the Plaintiffs/Class only seek preliminary approval of the proposed Settlement. 

IV. PRELIMINARY APPROVAL OF THE SETTLEMENT IS WARRANTED HERE 
 

The Settlement Agreement provides for a cash common fund payment of $85,000,000.00, 

which according to data produced by Burlington and the calculations of the Class accounting 

expert, Barbara Ley, constitutes a significant percentage of the royalty deductions taken from the 

Class by Defendant during the Class Period plus interest. Disbursements from the Settlement 

Fund will be mailed to approximately 6,9826 Class Members for whom Burlington Resources Oil 

& Gas Company (referred to herein as “Burlington”) has electronic addresses in its royalty 

accounting and payment system.  And, a publication notice will further advise potential class 

members of their rights to participate in the settlement payments.  Subject to the Settlement being 

approved by the Court and becoming final, and after deductions for expenses of administration, 

Court-approved awards of Class Counsel’s attorneys’ fees, gross receipts taxes and litigation 

expenses and Class Representatives incentive fees, the common settlement fund will 

automatically be distributed to Class Members as set forth in the Plan of Allocation, a copy of 

which is attached as Exhibit G to the Settlement Agreement.   

                                                           
6 The previous mailing of Class Notice to the Class was mailed to 7,760 Class Members.  Of those mailed, only 6,982 
appear to be good addresses. 

http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=0000506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2033464939&serialnum=2005886023&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=F580D8F9&referenceposition=116&rs=WLW14.04
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=0000506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2033464939&serialnum=2005886023&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=F580D8F9&referenceposition=116&rs=WLW14.04
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=0000506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2033464939&serialnum=2020648125&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=F580D8F9&referenceposition=803&rs=WLW14.04
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The Settlement Agreement, if finally approved, will dispose of the Released Claims which 

include the claims of class members arising out of Burlington’s production of coalbed methane 

gas from the Fruitland formation in the San Juan Basin. Because this Settlement involves a Rule 

1-023(B)(3) class action, it will not be final until (1) the Notice describing the Settlement and 

disclosing Class Members’ right to object to it is mailed to Class Members and published; (2) the 

Court holds a Final Fairness Hearing to decide whether to approve the Settlement as fair, 

adequate and reasonable in light of the parties’ submissions, to consider any objections from 

Settlement Class Members, to award attorneys’ fees and costs to Class Counsel, and to make 

incentive awards to the Class Representatives; (3) the Court concludes that the Settlement is fair, 

adequate and reasonable; and (4) the Settlement becomes “Final” as defined in the Settlement 

Agreement. 

 Plaintiffs/Class Representatives and Class Counsel believe that, given the risks and 

uncertainties of litigation, the probability of extensive delays in achieving final resolution through 

litigation, the defenses which Burlington has asserted, and the immediate cash payments that 

Burlington has agreed to provide to the Class, this Settlement is fair, reasonable and adequate and 

is in the best interests of the Class.   

V. LEGAL STANDARDS FOR PRELIMINARY APPROVAL 

“It is well established that there is an overriding public interest in settling and quieting 

litigation, and this is particularly true in class actions.” In re Prudential Sec. Inc. Limited 

Partnership Lit., 163 F.R.D. 200, 209 (S.D.N.Y. 1995); see also Class Plaintiffs v. City of Seattle, 

955 F.2d 1268, 1276 (9th Cir. 1992) (“strong judicial policy … favors settlements, particularly 

where complex class action litigation is concerned”); In re Michael Milken & Assoc. Sec. Litig., 



 10 

150 F.R.D. at 53 (“the law favors and encourages the settlement of class action suits”).  With this 

precept in mind, the proposed Settlement now before this Court should be reviewed for purposes 

of preliminarily approving the Settlement as fair, reasonable and adequate to the Class. 

In its examination of a settlement, the Court does not try the case; indeed, the very 

purpose of compromise is to avoid the delay and expense of trial.  See Grunin, 513 F.2d at 124.  

Rather, in this phase of the class action settlement process, the Court’s function is to ascertain 

whether the proposed settlement is within the range of possible approval and whether it is, thus, 

reasonable to notify the Class Members of the proposed settlement and proceed with a final 

fairness hearing.  See In re Prudential, 163 F.R.D. at 209. 

Preliminary approval of this Settlement does not require that the Court definitively 

determine that the proposed settlement is fair, reasonable, and adequate at this time, but only that 

it appears within the range of an acceptable settlement.  The Court’s final determination as to this 

Settlement’s fairness should only be made after Class Members have received notice of the 

Settlement and have had a reasonable opportunity to respond.  See 5 James Wm. Moore, Moore’s 

Federal Practice §23.85 (3d ed. 2000). 

Indeed, the purpose of a “first look” at settlements is simply to determine whether they are 

within a “range of acceptable settlements,” thereby making them worthy of consideration by the 

settlement class and the expenditure of notice to the settlement class.  Where, as here, “the 

proposed settlement[s] appears to be the product of serious, informed, non-collusive negotiations, 

has no obvious deficiencies, does not improperly grant preferential treatment to class 

representatives or segments of the class and falls within the range of possible approval, 
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preliminary approval is granted.”  In Re NASDAQ Market-Makers Antitrust Litig., 176 F.R.D. 99, 

102 (S.D.N.Y. 1997) (citation omitted). 

 This proposed Settlement warrants preliminary approval by the Court.  At the Final 

Fairness Hearing, after notice and briefing by the parties and any objectors, the Court has the 

discretion to finally approve the Settlement if the Court finds from the evidence that it is fair, 

reasonable and adequate for the Class Members. 

 Class Counsel conducted substantial factual and legal investigation in this lawsuit. Class 

Counsel have considered the defenses available to Burlington and analyzed the law relating to the 

allegations contained in the lawsuit.  Class Counsel have employed three expert witnesses, 

Barbara Ley, CPA, Charles Graham, Petroleum Engineer, and Phyllis Bourque, natural gas 

marketing expert, to give their opinions and analysis of this action and the fairness of the 

Settlement. Those experts have submitted expert reports in this action and have also given their 

deposition testimony. Their additional testimony by affidavits will be presented to this Court in 

support of final approval. 

VI. SUMMARY OF THE SETTLEMENT TERMS 

 The Settlement Agreement is attached to this Memorandum as Exhibit 1.  Attached to the 

Settlement Agreement are Exhibits A and through J which are the proposed forms of class notice, 

preliminary approval order, final order, and summary notice.  The Settlement Agreement, if 

approved by this Court and upon becoming Final, as defined in the Settlement Agreement, 

releases all Class Claims against Burlington.  Some of the most important points of the Settlement 

are the following: 
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 A. Cash Payments To The Current Owners of the Class  

As set forth in the contemplated Plan of Allocation, this Settlement is significant in that it 

provides for direct payments to the Current Owners of the Class Members for whom Burlington 

has electronic addresses with a cash payment from a common settlement fund of $85,000,000.  

Class Counsel maintain that the default distribution to Current Owners should occur based on the 

following assumptions: (a) that few sales of royalty and overriding royalty interests occurred 

during the Class Period, (b) that where sales did occur, the parties generally and typically 

intended for the buyer to receive payment for past claims, and (c) that where interests passed 

through inheritance, devise or intra family transfers, it was the intent that the heir, devisee or 

transferee receive payment for past claims.  These assumptions are consistent with the Supreme 

Court of the State of New Mexico’s holding in the appeal of the class certification decision in this 

case that royalty interests sound in realty.  See Ideal v. Burlington Res. Oil & Gas Co. LP, 2010-

NMSC-022 ¶21; 148 N.M. 228, 235; 233 P.3d 362, 369 (“Contrary to Burlington’s assertion, 

these contracts and the issue they cover sound in realty.”).  The transfer of such interests typically 

includes a transfer of all rights, including rights to past payments.  Based on these assumptions, 

the Current Owners will be considered Eligible Class Members entitled to all settlement payments 

allocable to their respective Subject Royalty Interests for the entire Class Period, absent a 

determination that a Prior Owner is entitled to receive payment under the Plan of Allocation.   

Under the terms of the Settlement Agreement, Burlington will wire transfer the settlement 

funds to an escrow account established by Burlington and Class Counsel within ten (10) days of 

entry of the Court’s order of preliminary settlement approval.  The account will be a segregated, 

interest-bearing which meets all the requirements to be a Qualified Settlement Fund under the 
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Internal Revenue Code and Treasury Regulation section 1.468B-1. By separate motion, Class 

Counsel will seek the Court’s approval of the investment of the Settlement Fund and continuing 

jurisdiction over the account.  The investment of the Settlement Fund shall give primary 

consideration to the preservation of the principle of the Settlement Fund against market risk and 

secondary consideration to the rate of interest.   

B. Prior Owners Will Be Afforded The Opportunity To Assert A Claim for   
  Settlement Funds, if Justified In Doing So 

 
Even though the default distribution contemplates that the settlement payments will go to 

the Current Owner, that does not foreclose a Prior Owner from making a claim for settlement 

proceeds under two circumstances.  First, a Prior Owner Prior Owners may dispute an allocation 

to a Current Owner submitting in writing to the Settlement Administrator their intention to 

dispute allocation of the settlement payment from a particular Subject Royalty Interest solely to 

the Current Owner, along with information sufficient to identify the Subject Royalty Interest and 

the legal basis for the objection, including proof that they did not relinquish their right to recover 

royalty underpayments during their time of ownership when they passed title to their royalty 

interest to their successor.  Second, in the event that a Current Owner has opted-out of the Class 

Action, then a Prior Owner can make a claim for distribution of settlement funds by submitting in 

writing to the Settlement Administrator his or her intention to make a claim on the settlement 

payments attributable to the time he or she was an owner that would have gone to the Current 

Owner had the Current Owner not opted-out of the Class along with information sufficient to 

identify the Subject Royalty Interest and the legal basis for their claim, including that they 

reserved such rights when the subject royalty interest was transferred to the Current Owner.   In 

this way, the Plan of Allocation contemplates that the rightful recipients of the settlement funds 
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will be afforded an opportunity to make a claim.  And, importantly, none of the settlement funds 

will revert to the Defendants.   

 The Plan of Allocation provides a method for resolving disputes between Current Owners 

and Prior Owners.  The proposed resolution procedure will be as follows:  Within 30 days of 

Final Approval of the Settlement Agreement, the Prior Owner shall submit to the Special Master 

and Current Owner, through the Settlement Administrator, any documentary evidence the Prior 

Owner intends to rely on to show entitlement to a payment from the Net Settlement Amount on 

the Subject Royalty Interest, along with a brief (no more than 10 pages) setting forth the Prior 

Owner’s position.  If the Current Owner has not opted out and disputes payment to the Prior 

Owner (and is not able to work out a negotiated resolution with the Prior Owner), then within 30 

days after that, the Current Owner shall submit any documentary evidence it intends to rely upon 

to the Prior Owner and Special Master, through the Settlement Administrator, along with a brief 

(no more than 10 pages) setting forth the Current Owner’s position.  Within 60 days, the Special 

Master will recommend, based on the documentary evidence presented, whether the Prior Owner 

has shown by a preponderance of the evidence that he or she is an Eligible Class Member entitled 

to a payment from the Net Settlement Amount and, if so, the amount of such payment. Either 

party may appeal the determination of the Special Master to the First Judicial District Court, 

limited solely to the record before the Special Master.  If there is such appeal, the determination 

of the First Judicial District Court will be final and non-appealable.  The cost of the Special 

Master will be deducted from the proceeds of the Net Settlement Amount due on the Subject 

Royalty Interest at issue.    
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 C. Estimated Damages and Distribution of Settlement Proceeds 
 

Burlington has produced data and represented that deductions from royalty and overriding 

royalty payments to the Class Members for the Class Period are approximately $91,000,000 and 

that there are approximately 7,760 Class Members.  The average settlement value will vary 

depending on the length of time each Class member received royalty and overriding royalty 

payments from Burlington and the amount of deductions taken by Burlington from royalty and 

overriding royalty payments to each Class Member.  These settlement values include the costs of 

Court–approved awards for attorney’s fees plus New Mexico gross receipts taxes, Class 

Representatives’ incentive fees, litigation costs and all costs of administering this Settlement.  The 

Class Members’ proportionate share of these fees and costs will be deducted from their settlement 

checks, based upon their share of the cash settlement.   

Also, the costs of administering the Settlement will be paid first out of the interest earned 

on the Settlement Fund.  To the extent administrative costs exceed the amount of earnings on the 

Settlement Fund, such costs shall be deducted from the Settlement Fund prior to calculating the 

amount of individual settlement checks to be mailed to the Class Members.  After all funds have 

been distributed and expenses paid, any remaining undistributed funds will either be paid to the 

Class, if it is reasonable to do so, or will be distributed as Cy Pres payments as ordered by this 

Court.   

 Any distribution check that is not cashed within 180 days of mailing may be deemed 

unclaimed by the Settlement Administrator of the Funds.  The Settlement Administrator shall 

make timely report of the amount of such unclaimed distributions to Class Counsel and the First 

Judicial District Court.  Subject to further order of the First Judicial District Court, the Settlement 
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Administrator shall, no later than 240 days after mailing of the initial distribution checks, 

distribute unclaimed funds among the Non-Same-as Fed Eligible Class Members who did receive 

and cash their distributions. The distribution of unclaimed settlement amounts will be equal to the 

same proportionate percentage of the Net Settlement Fund to which he was entitled as an Eligible 

Class Member. If, after such supplemental distribution, any sums remain, the Settlement 

Administrator shall make report to the First Judicial District Court and Class Counsel and seek 

further direction, including the Cy Pres of the remaining funds.   

 D. Procedures for Locating Class Members 

Rule 1-023(E) NMRA requires that “a class action shall not be dismissed or compromised 

without approval of the court, and notice of the proposed dismissal or compromise shall be given 

to all members of the class in such manner as the court directs.”  The procedures for locating 

Class members shall be those deemed reasonable by the Settlement Administrator, subject to 

approval by Class Counsel and this Court. If the Court preliminarily approves the Settlement, 

Class Members for whom good addresses are found will receive, by First Class Mail, a Notice of  

Proposed Settlement (“Notice”).  A copy of the Notice is attached as Exhibit C to the Settlement 

Agreement.  The standard for notice to the class is that it must be “reasonably calculated, under 

all the circumstances” to inform the class members of the pendency of the action, afford them an 

opportunity to object, and inform them of the location, date and time of the final fairness hearing. 

Grunin v. Int’l House Of Pancakes, 513 F.2d 114, 121 (8th Cir. 1975).7  The notice to the class 

and the mechanics of the notice is left to the broad discretion of the court.  Id.  Here, Class 

                                                           
7 Although this case is filed in state court, law construing the comparable federal rule is persuasive authority to New 
Mexico courts.  Benavides v. Benavides, 99 N.M. 535, 539, 660 P.2d 1017, 1021 (1983).  Here, New Mexico Rule 1-
023 is, in pertinent part, the same as Federal Rule of Civil Procedure 23. 
 



 17 

Counsel will require a superior procedure for disseminating notice to the Class.  In order to ensure 

that good addresses are ascertained for as many Class Members as possible, an experienced 

Settlement Administrator, KCC Class Action Services, LLC,8 will be retained and will use the 

following procedures:  Burlington will provide to the Settlement Administrator the names and last 

known physical addresses for the Class Members obtainable through Burlington’s electronic 

database. The Settlement Administrator will process the addresses through NCOA (“National 

Change of Address”) database. This procedure will update the addresses of all Class Members 

who moved and provided change of address information to the U.S. Postal Service (“USPS”).  

Then the Court-approved Notice will be mailed out.  If a Notice is returned by the USPS with 

forwarding address information the new address will be put into the class database and the Notice 

will be re-mailed.  Where Notices are returned with no forwarding address, the Settlement 

Administrator will conduct an address search, using the Class Members’ name and last-known 

address.  Where the search results in a new address, it will be put into the class database and the 

Notice will be re-mailed by First Class Mail to the new address.  Other additional procedures will 

be used as necessary. 

 As to those Settlement Class members for whom Burlington does not have good physical 

addresses in their electronic database and for whom physical addresses cannot be identified 

through reasonable effort, the Settlement Administrator will twice cause publication of the 

Summary Notice in USA Today, the Albuquerque Journal and the Farmington Daily Times prior 

to mailing of the Class Notice.  A copy of the Summary Notice is attached as Exhibit D to the 

Settlement Agreement. 
                                                           
8  KCC’s credentials and experience in administering class actions are set out in its website, a hard copy of which is 
attached hereto as Exhibit 3.   
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E. Procedures for Mailing Settlement Checks 

If the Court grants final approval of the Settlement, and after any appeals are favorably 

resolved, the Settlement Administrator will mail Settlement Checks to the Current Owners who 

did not opt out and for whom good addresses have been ascertained.  A “good address” is 

ascertained if the Notice is not returned after employing the procedures described, supra.  To the 

extent any Settlement Checks are returned, the Settlement Administrator will follow the same 

procedures outlined above to ascertain current addresses and will re-mail the Settlement checks if 

a good address is obtained.   

 F.  The Proposed Notices Will Adequately Advise the Class Members of the Terms of 
  the Settlement and Their Rights  
 
 The content of the proposed Notices exceeds the requirements of due process.  “Normally, 

settlement notices need only describe the terms of the settlement generally.”  In re Michael 

Milken & Assoc. Sec. Litig., 150 F.R.D. 46, 52 (S.D.N.Y. 1993).  To satisfy due process, the 

content of a Rule 1-023(E) notice is sufficient if it informs the class members of the nature of 

pending action, the general terms of the settlement, that complete and detailed information is 

available from the court files, and that the class members may opt-out, object, or appear and be 

heard at the final fairness hearing.  Newberg on Class Actions 4th ed., §8:32 at 260 (and the cases 

cited therein).  Here, the proposed Notice goes well beyond this minimal requirement.  The 

proposed Notice is attached as Exhibit C to the Settlement Agreement.  It provides a statement of 

the Plaintiffs’ allegations and Burlington’s response, a description of the Class Claims and 

proposed compensation to the Class, the release of Class Claims, the fees and costs of the 

litigation and Settlement, and the value of the Settlement compared to a potential recovery.   
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 The Notice also informs the Class Members they can access the Settlement website and a 

toll-free phone number to obtain additional information about the lawsuit and the Settlement.  The 

Settlement website also will include the Settlement Agreement and additional information about 

the lawsuit and Settlement.  The Notice also tells the Class Members what their rights are under 

the Settlement and how they may object, and obtain more information.  And, as noted above, in 

addition to and prior to mailing of the Notice sent to the Class Members by First Class Mail, the 

Settlement Administrator will publish a Summary Notice of Proposed Settlement of Class Action.   

 G.  Attorneys’ Fees and Expenses 

 If this case were to go to trial and result in a judgment in favor of the Class, Class 

Counsel’s attorneys’ fees and expenses would be taken out of the amounts awarded to the Class, 

because this is a contingency fee case.  As part of the settlement, Class Counsel’s attorneys’ fees 

and expenses, as approved by this Court, will be paid from the common Settlement Fund prior to 

any distribution to the Class.    In re New Mexico Indirect Purchasers Microsoft Corporation 

Antitrust Litigation, 2007-NMCA-007, ¶18, 140 N.M. 879, 149 P.3d 976, contains an overview of 

fee awards under the common fund doctrine:  

The common fund doctrine is an equitable exception to the American rule. Under the 
American rule, litigants are responsible for payment of their own attorney fees, unless 
otherwise provided by statute, court rule, or contract. Under the common fund doctrine, a 
litigant or a lawyer who recovers, preserves, or increases the value of a common fund, 
thereby benefitting other persons, may be reimbursed for reasonable fees and expenses 
from the fund as a whole. The common fund doctrine generally rests on the principles of 
quantum meurit and unjust enrichment. Attorneys are entitled to compensation in 
proportion to the benefit obtained for the class and unnamed class members who share in a 
common recovery are unjustly enriched if named class members must bear the burden of 
litigation.  The common fund doctrine is consistent with the American rule; fees are 
spread among all of the class members of the prevailing party by the allocation of 
proportional shares of the recovery. (internal citations omitted). 
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Attorneys who contributed to the creation of a common fund for the benefits of the Class 

Members “are entitled to a reasonable fee [from the fund].”  In re Copley Pharmaceuticals, Inc., 1 

F. Supp. 2d 1407, 1409 (D. Wyo. 1998).  “The primary rationale for [this concept] is that unless 

the costs of litigation are spread to the beneficiaries of the fund, they will be unjustly enriched by 

the attorney’s efforts.”  Fresh Kist Produce v. Choi Corp., 362 F. Supp. 2d 118, 126 (D. D.C. 

2005). An award of attorney fees is reviewed for an abuse of discretion.  N.M. Right to 

Choose/NARAL v. Johnson, 1999-NMSC-028, ¶6, 127 N.M. 654, 986 P.2d 450; Gavin Maloof & 

Co. v. Sw. Distrib. Co., 106 N.M. 413, 415, 744 P.2d 541, 543 (1987) (“[T]he amount of an award 

of attorney fees lies within the sound discretion of the trial court.”); Hertz v. Hertz, 99 N.M. 320, 

331, 657 P.2d 1169, 1180 (1983) (“It is well settled that an award of attorney’s fees on the basis 

of reasonable compensation is a finding not to be disturbed unless patently erroneous as reflecting 

an abuse of discretion.” (emphasis, internal quotation marks, and citations omitted)). 

Class Counsel will apply for attorneys’ fees not to exceed 33.33% of the Settlement Fund, 

plus New Mexico gross receipts taxes, and for reimbursement of litigation expenses it has 

advanced on behalf of the Class.  The Class Representatives intend to seek a representative fee 

not to exceed $85,000.00 each. Burlington has agreed not to take a position on the award of the 

attorneys’ fees plus New Mexico gross receipts taxes, litigation expenses and Class 

Representatives’ fees. 

 H. Release of Claims 

 In return for the benefits and disclosures described above, the Plaintiffs and the Class shall 

release Burlington and the Section 29 entities, their current and former parents (excepting 

ConocoPhillips Company only as set forth in definition of “Reserved Claims”), their predecessors, 
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affiliates, assigns, successors, subsidiaries, insurance carriers, attorneys, and their respective 

members, partners, officers, directors, agents, representatives, and employees, as set forth in the 

Settlement Agreement. 

 I. Prospective Relief 
 
 Not only has Burlington agreed to make cash payments for past damages sought by the 

Class, but Burlington has also indicated a willingness to consider modifying its future royalty 

payment practices as well.  Under the terms of the Settlement Agreement, Section 3.6, Burlington 

has agreed to consider whether after the end of the Class Period and on a going forward basis, to 

implement a change to calculating and paying royalties and overriding royalties to Class Members 

based on the Same as Fed methodology.   

VII. CONCLUSION AND RELIEF REQUESTED   

Having considered the facts developed to date and the applicable law, and having taken 

into account all of the circumstances, including the risks, costs, uncertainties and delays of further 

litigation, Class Counsel believe that the proposed all-cash Settlement will confer excellent 

benefits to the Class.  Accordingly, Class Counsel and the Class Representatives believe that it is 

desirable and in the best interests of the Class to settle the lawsuit on the terms set forth in the 

Settlement Agreement.  The proposed Settlement is the result of extensive arms-length 

negotiations between Class Counsel and counsel for Burlington. Class Counsel have concluded 

that the terms and conditions are fair, reasonable and beneficial and in the best interests of the 

Class.  Further, because notice, by first class mail to each Class Member for whom physical 

addresses are available plus publication in a national newspaper, provides the best notice 

practicable under the circumstances of the Settlement and of the Class Members’ rights to appear 
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and be heard by the Court, it satisfies the requirements of Rule 1-023(C) and (E).  Accordingly, 

the Plaintiffs request that the Court preliminarily approve the Settlement, direct that Notice be 

given as proposed, and hold the Final Fairness Hearing as scheduled on October 17, 2014.   

  The Plaintiffs respectfully request that the Court enter the proposed Order of Preliminary 

Approval of Settlement, a copy of which is attached as Exhibit 2.  The Order of Preliminary 

Approval of Settlement: (1) makes a preliminary determination on the fairness, reasonableness 

and adequacy of the proposed settlement terms; (2) grants preliminary approval of the Settlement; 

(3) approves the form and content of the Notice to be provided to Class Members; (4) directs that 

such Notice be provided to Class Members; (5) appoints the Settlement Administrator and the 

Escrow Agent; and, (6) sets the date for the Final Fairness Hearing and for consideration of Class 

Counsel’s attorney’s fee and expenses application and the Class Representative’s application for a 

Class Representative fee. 

Respectfully submitted, 

 
PEIFER, HANSON & MULLINS, P.A. 
 
 
By:  /s/ Robert E. Hanson 
          Charles R. Peifer 
           Robert E. Hanson 
Post Office Box 25245 
Albuquerque, NM  87125 
Telephone:  (505) 247-4800 
cpeifer@peiferlaw.com 
rhanson@peiferlaw.com 
 

John M. Eaves 
THE EAVES LAW FIRM, P.A. 
Post Office Box 35670 
Albuquerque, NM  87176 
Telephone:  (505) 888-4300 
jeaves@eb-b.com 
 

Mary E. Walta 
MARY E. WALTA P.C. 
Post Office Box 32958 
Santa Fe, NM  87594 
Telephone:  (505) 983-6269 

Derek V. Larson 
SUTIN, THAYER & BROWNE, P.C. 
Post Office Box 1945 
Albuquerque, NM 87103-1945 
Telephone:  (505) 883-3371 



 23 

maryewaltapc@aol.com 
 

dvl@sutinfirm.com 

ATTORNEYS FOR PLAINTIFFS AND THE CLASS 
 
 

 

 

 

 

 

 

CERTIFICATE OF SERVICE 
 

 I HEREBY CERTIFY that on the 25th day of August, 2014 the foregoing Motion was 

electronically filed, which caused the following parties or counsel to be served by electronic 

means, as more fully reflected on the Notice of Electronic Filing, and that a true and correct copy 

of the foregoing was sent by electronic mail to counsel listed below.   

 
Robert J. Sutphin, Jr.  
HOLLAND & HART, LLP 
Post Office Box 2208 
Santa Fe, NM  87504 
Telephone: (505) 988-4421 
rsutphin@hollandhart.com 
 
Michael B. Campbell 
CAMPBELL TRIAL LAW, LLC 
110 North Guadalupe, Suite 6 
Santa Fe, NM 87501 
Telephone: (505) 820-9959 
mcampbell@campbelltriallaw.com 
 
Kristina Martinez 

mailto:rsutphin@hollandhart.com
mailto:mcampbell@campbelltriallaw.com
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Rothstein, Donatelli, Hughes, Dahlstrom, 
Schoenburg & Bienvenu, LLP 
1215 Paseo de Peralta 
P. O. Box 8180 
Santa Fe, NM  87504-8180 
Telephone: (505) 988-8004 
kemartinez@rothsteinlaw.com  
 
 
Attorneys for Defendant 

PEIFER, HANSON & MULLINS, P.A. 

BY:    /s/ Robert E. Hanson 
 Robert E. Hanson 
 

mailto:kemartinez@rothsteinlaw.com


 

 

STATE OF NEW MEXICO 

COUNTY OF SANTA FE 

FIRST JUDICIAL DISTRICT COURT 

 

PHILLIS IDEAL, JOSE E. AND CLARA E. GOMEZ 

LIVING TRUST, AND J. FIDEL CANDELARIA, 

 

 

 Plaintiff, 

 

vs.      Case No.  D-0101-CV-2003-02309 

 

BURLINGTON RESOURCES OIL 

& GAS COMPANY LP, SUCCESSOR 

IN INTEREST TO BURLINGTON  

RESOURCES OIL AND GAS COMPANY, 
 

 Defendant. 

 

ORDER PRELIMINARILY APPROVING CLASS SETTLEMENT, DIRECTING THE 

ISSUANCE OF CLASS NOTICE AND SCHEDULING A FINAL FAIRNESS HEARING 

 

Plaintiffs, acting individually and as representatives of the Class certified herein and 

Burlington Resources Oil & Gas Company LP, successor in interest to Burlington Resources 

Oil & Gas Company (“Settling Defendants”) having come before the Court pursuant to Rule 1-

023(E) NMRA to request approval of a proposed Settlement Agreement between Plaintiffs and 

the Settling Defendants, the Court having considered the proposed terms and conditions of 

settlement and the presentation of counsel, hereby FINDS: 

1.  This action (the “Action”) was originally filed on December 22, 2003, alleging on 

behalf of Plaintiffs and the Class that Burlington underpaid royalties and overriding royalties for 

coalbed methane gas (“CBM”) produced by Burlington from the Fruitland formation in the San 

Juan Basin in New Mexico;  

2. This Court has jurisdiction over the parties and subject matter herein; 

ccn
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 3.  The parties conducted extensive discovery and investigation and engaged in very 

aggressive litigation during the last eleven years;  

 4. On January 4, 2013, the Court entered its Order on Mandate and Remand 

clarifying that the marketable condition rule applies in New Mexico as a matter of law; 

 5. On January 25, 2013, the Court entered its Amended Order Certifying Class 

Action;  

 6. Following extensive arms-length settlement negotiations, the parties agreed to 

material settlement terms by signing a Memorandum of Understanding (“MOU”) and, then, a 

formal Settlement Agreement, subject to Court approval which the parties have recommended to 

the Court for preliminary approval; 

 7. On April 7, 2014 Burlington removed this case to United States District Court and 

after signing the MOU, the parties stipulated to the remand of this action back to this Court;  

 8. The Settlement Agreement contains a proposed Notice of Class Action and 

Proposed Settlement for the purpose of provide direct and individualized notice to the Class;    

 9.  The Court has carefully and rigorously considered the settlement terms, the 

Settlement Agreement and the exhibits thereto, and all of the other pleadings, papers, testimony, 

exhibits, discovery, and oral arguments herein, and the presentations of counsel for both sides 

regarding preliminary approval of the proposed Settlement; 

 10.  The Court preliminarily finds that the settlement terms are fair, reasonable and 

adequate and in the best interests of the Class, considering possible benefits to the Class that 

could be achieved by further litigation, the length of time this action has been pending, the 

expenses of further litigation, the risk and costs of further delay, the complexity of this litigation, 

and the risk to the Class of achieving a less favorable outcome, and the Court has determined that 
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it would be in the best interests of the parties and the ends of justice for this Court to conduct a 

final approval hearing regarding the proposed settlement; and 

 11. Good cause appearing therefor, 

 IT IS HEREBY ORDERED as follows: 

1. The Court finds that the Class is adequately represented by the named Plaintiffs, 

Phillis Ideal, Jose E. and Clara E. Living Trust and J. Fidel Candelaria, and by experienced class 

action attorneys John M. Eaves, The Eaves Law Firm P.A.; Charles Peifer, Robert Hanson and 

Matt Hoyt, Lauren Keefe, Peifer, Hanson & Mullins P.A.; Derek Larson, Sutin, Thayer & 

Browne P.C.; and Mary  Walta, Mary E. Walta P.C. (collectively “Class Counsel"). 

2. The Court hereby preliminarily approves the proposed settlement set forth in the 

Settlement Agreement as fair, reasonable, and adequate to the Class and within the range of 

possible final judicial approval.  The Court specifically finds that the proposed settlement 

resulted from extensive arms-length negotiations and is sufficient to warrant notice thereof to 

Class Members. 

3. The terms used herein shall have the same meaning as defined in the Settlement 

Agreement filed with the Court and incorporated herein by reference.  

4. Pending resolution of the settlement proceedings, the Court hereby asserts 

jurisdiction over of the Class Members for the purposes of effectuating this settlement and 

releasing their claims. 

5. Pending resolution of these settlement proceedings, no Class Member shall 

commence or prosecute, either directly or through another person or entity, any action or 

proceeding in any court or tribunal asserting any of the settled claims against any Defendant or 

other released party. 
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6. The Settlement Agreement does not constitute an admission, concession, or 

indication by Settling Defendants of the validity of any claims in this Class Action or of any 

wrongdoing, liability, or violation of law by Defendants.  Nor does the Settlement Agreement 

constitute an admission, concession or indication by Plaintiffs or the Class that their alleged 

damages are limited to the settlement amount. 

7. Having considered the Notice of Class Action Settlement submitted by Class 

Counsel, the Court concludes that the form and manner of giving notice by first-class mail and 

by publication as required by this Order to the Class is the best means of Notice to members of 

the Class that is practicable in the circumstances and constitutes due and sufficient notice of 

the proposed Settlement to all persons entitled to participate in the proposed Settlement, in 

full compliance with the constitutional requirements of due process and of the New Mexico 

Rules of Civil Procedure, including Rules 1-023(C)(2) and (3) and 23(E) NMRA and that no 

further Notice is necessary.  The form and manner of notice proposed by Class Counsel are 

hereby approved and Class Counsel are hereby ordered to see that such Notice is effected as 

described. 

8. The Notice of Class Action Settlement shall be served forthwith on all Class 

Members substantially in the form filed with this Court as Exhibit C to the Settlement 

Agreement. 

9. Notice by Publication. In addition to mailing the Notice of Class Action 

Settlement, Class Counsel shall publish a summary notice substantially in the form filed with this 

Court as Exhibit D to the Settlement Agreement. The Publication Notice shall be published 

twice, no later than __ days before the Fairness Hearing, in the following publications: the USA 

Today, the Albuquerque Journal and the Farmington Daily Times. 
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10. In order to facilitate the identification of the Eligible Class Members and to 

implement the Plan of Allocation, within fifteen (15) business days of preliminary approval of 

the Settlement Agreement, Burlington shall provide Class Counsel and the Settlement 

Administrator with a complete and accurate list of the current and former owners of the Class 

Members' royalties and overriding royalties for CBM from the Fruitland formation in the San 

Juan Basin in New Mexico, including their current decimal ownership percentages and 

information reasonably available that would be used for purposes of calculating payments 

pursuant to the Plan of Allocation. 

11. Before the date fixed by this Court for the final Settlement Hearing, which shall 

be on October 17, 2014, or as soon thereafter as the Court may hear this matter, Class Counsel 

shall cause to be filed with the Clerk of the Court and served upon Defendants’ Counsel 

affidavits or declarations of the person or persons under whose direction Notice to the Class was 

effected, certifying that Notice was effected as described. 

12. If this Court ultimately determines not to approve this proposed Settlement 

Agreement, or should any decision of this Court approving the proposed Settlement Agreement 

be reversed on appeal, then the findings made in this Order shall become null and void and the 

issues to which those findings relate herein shall remain for decision by this Court as if the 

proposed Settlement Agreement had not been entered into.  

13. As recommended by Class Counsel and Burlington, the Court approves and 

appoints KCC Class Actions Services, LLC, as the Settlement Administrator to administer the 

settlement and perform all duties required by the Settlement Agreement.  

14. As recommended by Class Counsel and Burlington, the Court approves and 

appoints KCC Class Actions Services, LLC, as the Escrow Agent to create a “qualified 
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settlement fund” as defined in Section 1.468-1(a) of the U.S. Treasury Regulations (the “Escrow 

Account”) and to hold and disburse the Settlement Fund and to perform all duties required by the 

Settlement Agreement and the escrow instructions signed by the parties.  

15. Within 15 days after this Court enters the Order of Preliminary Approval, the 

Escrow Agent shall advance and pay from the Escrow account to the Settlement Administrator 

the Administrator’s contracted settlement administration fees and expenses, which payment shall 

be deemed to come from the Settlement Fund. 

16. On October 17, 2014 at 2:00 p.m. at the Santa Fe County Courthouse, New 

Mexico, a hearing shall be held by the First Judicial District Court for the State of New Mexico 

(the “Final Fairness Hearing”) to determine: (a) whether the Court should approve the fairness, 

reasonableness, and adequacy of the terms and conditions of the proposed settlement set forth in 

the Settlement Agreement and enter a Final Order thereon; (b) the amount of attorneys’ fees and 

reimbursement of litigation expenses to be awarded to Class Counsel pursuant to the Settlement 

Agreement; (c) the reasonableness of a request for an award to the Class Representatives of a 

Class Representatives’ Fee; and (d) such other matters as may reasonably come before the Court 

in connection with the proposed Settlement. 

17. Any Class Member may enter an appearance pro se or through counsel of such 

Member’s own choosing and at such Member’s own expense.  Any Class Member who does not 

enter an appearance or appear pro se will be represented by Class Counsel.   

18. Notice of this class action was mailed to Class Members on February 28, 2014.   

A list of royalty and overriding royalty owners who opted out of the Action is attached as Exhibit 

B to the Settlement Agreement.  All Class Members who did not timely and properly submit a 

written exclusion from the Class shall be enjoined from filing, commencing, prosecuting, 
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intervening in, or participating in (as Class Members or otherwise), any lawsuit in any 

jurisdiction based on or relating to any Class Claims, and all persons shall be enjoined from 

filing, commencing or prosecuting a lawsuit as a class action on behalf of Class Members who 

have not timely excluded themselves, based on or relating to any Class Claims.  Furthermore, 

such Class Members, who have not timely excluded themselves, shall be bound by the 

Settlement Agreement if it is approved by the Court at the Final Fairness hearing.  Any person or 

entity who knowingly violates the injunction shall pay the attorneys’ fees and costs Burlington 

incurs as a result of the violation. 

19. Any Class Member who wishes to object to the Settlement on any grounds must 

serve that objection by first-class mail, postmarked on or before fifteen (15) days prior to the 

Final Fairness Hearing, on:  (i) Class Counsel, Peifer, Hanson & Mullins, P.A., Attn: Burlington 

Settlement, P.O. Box 25245, Albuquerque, New Mexico 87125; and (ii) Burlington’s counsel at 

Michael B. Campbell, Campbell Trial Law, LLC, 110 North Guadalupe, Suite 6, Santa Fe, NM  

87501 and Robert J. Sutphin, Jr., Holland & Hart, LLP,  Post Office Box 2208, Santa Fe, NM 

87504.  

20. In order to be considered by the District Court, any objection must be legible and 

must contain the following information:  (i) Objector’s name, address, and daytime telephone 

number; (ii) a statement of the objection to the Settlement and a detailed statement of the 

grounds for such objection; (iii) all documents or writings which the Objector wants the District 

Court to consider, if any; (iv) a summary of any legal and/or factual support the Objector wants 

the District Court to consider; and (v) a detailed description of any documents or witness 

statements the Objector wants the District Court to consider.  An objection also must contain a 

statement that the Class Member has not opted out of the Action, and such statement must be 
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signed personally by the Class Member so objecting.  Any objection which is not timely mailed, 

or which fails to satisfy all the foregoing requirements, shall be forever barred.  A Class 

Member, whether or not represented by separate legal counsel, who fails to timely mail an 

objection shall be bound by all terms of the Release and by all proceedings, orders and 

judgments by this Court in the Action.  A Class Member may object either on his or her own 

behalf or through any counsel retained at that Class Member’s expense.  Class Counsel and 

Burlington’s Counsel shall submit all such objections to the Court four (4) days prior to the Final 

Fairness Hearing. 

21. If a Class Member retains an attorney, the attorney must:  (i) file a notice of 

appearance with the Clerk of the Court no later than fifteen (15) days before the Final Fairness 

Hearing or as the Court may otherwise direct; and (ii) serve by first-class mail copies of same on 

Class Counsel and Burlington’s Counsel at the addresses set forth in Paragraph 19, above, 

postmarked no later than fifteen (15) days before the Final Fairness Hearing. 

22. Any Class Member who did not receive the February 28, 2014 Notice and who 

wishes to be excluded from the Class must send a written request for exclusion to Class Counsel, 

Peifer, Hanson & Mullins, P.A., Attn: Burlington Settlement, P.O. Box 25245, Albuquerque, 

New Mexico 87125 at the address provided in the Settlement Class Notice. Class Counsel shall 

file all such exclusion requests with the Clerk of the Court no later than four (4) days before the 

Final Fairness Hearing.   Any such exclusion request must be sent by first-class mail, postage 

prepaid, and must be postmarked no later than October 2, 2014 (i.e., 15 days before the date of 

the Fairness Hearing scheduled in paragraph 16, above) and received by Class Counsel within 

ten days after mailing. Exclusion requests must specify the name and address of the Class 

Member that elects to be excluded from the Class.  However, if Class Counsel's records show 
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that an owner was mailed the Class Notice sent February 28, 2014, the owner's request to opt out 

will not be valid. 

23. Class Members who are not represented by an attorney and who have properly 

and timely filed objections in compliance with Paragraphs 19 and 20, above, may appear at the 

Final Fairness Hearing if they file with the Court a notice of intention to appear at the Final 

Fairness Hearing, serving by first-class mail Class Counsel and Burlington’s Counsel at the 

addresses set forth in Paragraph 19, above, postmarked no later than fifteen (15) days prior to the 

Final Fairness Hearing.  

24. Class Members who are represented by an attorney and who have properly and 

timely filed objections in compliance with Paragraphs 19 and 20, above, may appear at the Final 

Fairness Hearing if they comply with the following:  (i) send by first-class mail to the Settlement 

Administrator and file and serve by first-class mail on Class Counsel and Burlington’s Counsel 

at the addresses set forth in Paragraph 19, above, postmarked no later than fifteen (15) days prior 

to the Final Fairness Hearing, a notice of intention to appear at the Final Fairness Hearing; and 

(ii) no later than fifteen (15) days prior to the Final Fairness Hearing, move to intervene in this 

action, filing and serving on Class Counsel and Burlington Counsel, a motion to intervene, 

complying with all state and local rules of procedure.  

25. Any Class Member who is not represented by an attorney and who does not 

timely serve a proper written objection on the Settlement Administrator, Class Counsel and 

Burlington’s Counsel postmarked on or before fifteen (15) days prior to the Final Fairness 

Hearing, and file a notice of intention to appear no later than fifteen (15) days prior to the Final 

Fairness Hearing, shall not be permitted to object or appear at the Final Fairness Hearing, shall 

be deemed to have waived and forfeited any and all rights he or she may have to appear and 
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address the District Court at the Final Fairness Hearing, shall be foreclosed from raising any 

objection at the Final Fairness Hearing, and shall be bound by all of the terms of the Release and 

by all proceedings, orders and judgments by this Court in the Action.  Any Class Member who is 

represented by an attorney and who does not timely file and deliver a proper written objection, a 

successful motion to intervene as described above, and a notice of intention to appear no later 

than fifteen (15) days prior to the Final Fairness Hearing, shall not be permitted to object or 

appear at the Final Fairness Hearing, shall be deemed to have waived and forfeited, and shall be 

foreclosed from raising, any objection at the Final Fairness Hearing and any and all rights he or 

she may have to appear and address District Court at the Final Fairness Hearing, shall be bound 

by all of the terms of the Release and by all proceedings, orders and judgments by this Court in 

the Action.  

26. Class Counsel are authorized to act on behalf of Class Members in this Action 

with respect to all acts or consents required by, or which may be given pursuant to the  

Settlement Agreement, or such other acts which are reasonably necessary to consummate the 

proposed Settlement. 

27. Ten (10) days prior to the Final Fairness Hearing, Class Counsel and Burlington’s 

counsel shall file with this Court, and serve one another, copies of all submissions in support of 

final approval of the proposed Settlement Agreement.   

28. Ten (10) days prior to the Final Fairness Hearing, Class Counsel shall file with 

the Court, and serve on Burlington’s counsel, the Class Counsel’s application for attorneys’ fees 

and reimbursement of litigation expenses and the Class Representative’s application for a fee.  

Final determination of Class Counsel’s fee and litigation expense application, and of the Class 

Representative’s application for a fee, shall be made at the Final Fairness Hearing. 
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29. The Final Fairness Hearing and all dates provided for herein, may from time to 

time, and without further notice to the Class, be continued or adjourned by order of the Court.  

30. In the event the proposed Settlement Agreement is not approved by the Court, or 

for any reason the parties fail to obtain a Final Order that becomes Final as described in the 

Settlement Agreement, then, in either of such events, except for the provisions in Section 5.9 of 

the Settlement Agreement requiring Burlington to bear the costs incurred prior to termination of 

the Settlement and payment of the balance remaining in the Escrow Account to Burlington, the 

Settlement Agreement shall become null and void and of no further force and effect, and shall 

not be used or referred to for any purpose whatsoever.  In such event, (a) except for this 

Paragraph, this Order, including without limitation the findings contained herein, shall be null 

and void and automatically vacated, and (b) the Settlement Agreement and all related pleadings 

relating thereto shall be withdrawn without prejudice as to the rights of any and all parties 

thereto, who, in accordance with the provisions of the Settlement Agreement, shall be restored to 

their respective positions existing immediately prior to the date of execution of the Settlement 

Agreement.   In such event, the parties shall cooperate in scheduling matters so that no party is 

prejudiced as a result of the need to recommence this litigation. 

31. The Court reserves the right to approve the Settlement Agreement with such 

modifications as may be agreed to by the parties to the Settlement Agreement and without 

requiring further notice to the Class Members. 

DATED this ____ day of   ____________, 2014. 

 

      BY THE COURT: 

 

 

      __________________________________________ 

      The Honorable Raymond Z. Ortiz  
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SUBMITTED BY: 

 

THE EAVES LAW FIRM, P.A. 

By:         /s/ John M. Eaves   

         John M. Eaves 

Post Office Box 35670 

Albuquerque, NM  87176 

Telephone:  (505) 888-4300 

jeaves@eb-b.com 

 

Charles R. Peifer 

Matthew R. Hoyt 

PEIFER, HANSON & MULLINS, P.A. 

Post Office Box 25245 

Albuquerque, NM  87125 

Telephone:  (505) 247-4800 

cpeifer@peiferlaw.com 

mhoyt@peiferlaw.com 

 

Mary E. Walta 

MARY E. WALTA P.C. 

Post Office Box 32958 

Santa Fe, NM  87594 

Telephone:  (505) 983-6269 

maryewaltapc@aol.com 

Derek V. Larson 

SUTIN, THAYER & BROWNE, P.C. 

Post Office Box 1945 

Albuquerque, NM 87103-1945 

Telephone:  (505) 883-3371 

dvl@sutinfirm.com 

 

Attorneys For Plaintiffs And The Class 

 

 

APPROVED AS TO FORM: 

 

CAMPBELL TRIAL LAW, LLC 

 

By:________________________ 

 Michael B. Campbell 

110 North Guadalupe, Suite 6 

Santa Fe, NM  87501 

Telephone: (505) 820-9959 

 

Robert J. Sutphin, Jr.  

HOLLAND & HART, LLP 

Post Office Box 2208 

Santa Fe, NM 87504 

Telephone: (505) 988-4421 

rsutphin@hollandhart.com 

 

 

Kristina Martinez 

Rothstein, Donatelli, Hughes, Dahlstrom, 

Schoenburg & Bienvenu, LLP 

1215 Paseo de Peralta 

P. O. Box 8180 

Santa Fe, NM  87504-8180 

Telephone: (505) 988-8004 

kemartinez@rothsteinlaw.com  

 

Attorneys for Defendant 
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